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PRIDE AND PREJUDICE: RESULTS OF AN EMPIRICAL
STUDY OF SEXUAL ORIENTATION FAIRNESS IN THE
COURTS OF ENGLAND AND WALES
BY TODD BROWERI
INTRODUCTION

There is a reason why city centres and shopping malls often
have a sign with an arrow or dot indicating "You are here."
Without that information, it is difficult to navigate effectively
through unfamiliar territory.
That is the dilemma facing decision-makers on issues of
lesbian, gay, bisexual and transgendered persons' rights. 2 Even
when there is agreement on policy goals or purposes, decisionmakers often lack concrete, factual information on the personal
experiences and treatment of LGBT persons. Without knowing
1 A.B. 1976 Princeton University; J.D. 1980 Stanford University Law School;
LL.M. 1990 Yale University School of Law. Professor of Law, Western State
University College of Law, Fullerton, California, USA. Visiting Academic
Researcher 2001-02, Institute of Advanced Legal Studies, University of London
(UK). Member, California Judicial Council, Advisory Committee on Access
and Fairness. Professor Brower is the author of the UK Department for
Constitutional Affairs study and report on Sexual Orientation Fairness in the
Courts of England and Wales (2003) discussed in the article. He expresses his
gratitude to the United Kingdom Department for Constitutional Affairs,
especially Chris Park and the members of the Rainbow Network, and to Jens
Full, Alan-Thomas Preston, Phillip L. Merkel and Aaron M. Brower. © 2004
Todd Brower.
2 1 have chosen "lesbians and gay men" to refer to women and men
whose
sexual orientation is same-sex and "gay" when referring to same-sex persons
generally. By doing so, I wish to illustrate that gender often, but not
exclusively, mediates the experience of same-sex orientation. Todd Brower, "A
Strangerto Its Laws:" Homosexuality, Schemas, and the Lessons and Limits of
Reasoning By Analogy, 38 SANTA CLARA L. REv. 65, 65 n.2 (1997). Accord,
Marc Fajer, Can Two Real Men Eat Quiche Together? Storytelling, GenderRole Stereotypes, and Legal Protectionfor Lesbians and Gay Men, 46 U. MIAMI
L. REV. Rev. 511, 535-36 (1992). Race also influences sexual orientation
identity. See, e.g., Darren Lenard Hutchinson, Out Yet Unseen: A Racial
Critique of Gay and Lesbian Legal Theory and PoliticalDiscourse, 29 CONN. L.
REv. 561 (1997). Additionally, the term "LGBT" is used as a shorter version of
the more proper descriptor "lesbian, gay, bisexual and transgendered."
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what the particular problems are, it is difficult to craft effective or
appropriate solutions. Legislation in the United Kingdom now3
exists granting LGBT people employment and other rights.
However, although those laws will be interpreted and enforced by
courts and tribunals, little empirical evidence exists on the day to
day experiences of LGBT individuals in the British courts or legal
system.
A December 2003 study of LGBT employees of the
Department for Constitutional Affairs4 and some of their non-gay
colleagues partially fills that void. The DCA is the government
agency responsible for the courts and related justice agencies in
England and Wales. The study questioned DCA employees about
their own experiences and treatment, and those of LGBT persons
whom those employees observed during their work at the
Department.
This article relates the results of that study and analyses its
findings. 5 It first reviews the literature on the treatment of LGBT
persons in the courts of the UK, and then examines the survey
design and the characteristics of the survey respondents. Next it
discusses the report's findings on the perceptions, personal
experiences and treatment of LGBT employees of the DCA, and
follows with commentary on those employees' observations of
other LGBT persons within the courts of England and Wales.
Finally, the article concludes with some suggestions for further
study.

3 E.g.,

Employment
2003/1661) (effective
Employment Equality
(effective 2 December
DEPARTMENT

OF

Equality (Sexual Orientation) Regulations 2003 (SI
1 December 2003 in England, Scotland and Wales);
(Sexual Orientation) Regulations 2003 (SN 2003/947)
2003, Northern Ireland); or proposed partnership rights:

TRADE

AND

INDUSTRY,

Consultation Document

"Civil

Partnership:A Frameworkfor the Legal Recognition of Same-Sex Couples"
(June 2003). See also, Andy Dolan, New law to stop hotels turning away gay
couples ,THE DAILY MAIL (LONDON), at 19 (17 July 2004). See also, notes
Error! Bookmark not defined.Error! Reference source not found.-Error!
Bookmark not defined.Error! Reference source not found..
4 For a discussion of the use of the names, "Department For Constitutional
Affairs," "DCA," "Lord Chancellor's Department," and "LCD" please see note
Error! Bookmark not defined.Error! Reference source not found, below.
5 The author of this article created the 2003 DCA survey and report.
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SURVEY OF THE LITERATURE

There are very 6few empirical studies of LGBT individuals
and the court system. The first of its kind, Sexual Orientation
Fairness in the California Courts, appeared in 2001 and found
significant examples of unequal treatment of lesbians and gay men
in the state courts of California (USA). 7
In the United Kingdom, some non-legal professions have
studied their members to reveal sexual orientation fairness
This article uses certain words with specific meanings that may differ from
common usage. To eliminate miscommunication, the article defines and uses
these words as stated below. These definitions also include phrases that the
author used in the survey questions. Thus, the article uses them in discussing the
survey results and findings.
"Open-ended responses": The survey often asked respondents to describe in
their own words an explanation or elaboration of their answers. The article
transcribes those open-ended responses exactly as respondents wrote them. The
author has left punctuation, spelling, capitalisation, and grammar as is. Where
information was unclear, illegible, or would have disclosed respondent's
identity, the article employs brackets to supplement or clarify those quotations.
"Out" or "outed": Refers to individual lesbian, gay, bisexual and transgendered
persons whose sexual orientation is publicly known in a variety of settings: by
family, at work, and/or by friends and colleagues. Normally, being "out" is a
voluntary choice, but in some instances, an individual may be "outed" because
someone else disclosed his or her sexual orientation without permission.
"Percentages": When percentages are stated for survey responses that refer to
other survey questions and follow up on prior questions, these percentages are
for the respondents who answered the antecedent questions in an appropriate
manner. E.g., "X percent of respondents reported personal discrimination on the
basis of sexual orientation at work. Of these, Y percent stated that they spoke to
a superior or other appropriate person. Z percent of those respondents reported
that nothing positive came from their intervention." Accordingly, the figures for
Y percent and Z percent do not refer to the total survey respondent population,
but only to those who reported personal sexual orientation discrimination at
work. Further, amongst that sub-population, Y percent refers to those who
spoke about the discrimination to appropriate personnel, and Z percent to those
who spoke to appropriate personnel and also believed no positive action was
taken in response.
Moreover, percentages do not always sum to 100 percent because some survey
questions permitted respondents to answer more than once to a series of items or
choices.
6

7

JUDICIAL COUNCIL OF CALIFORNIA, ACCESS AND FAIRNESS COMMIlTEE,

Sexual Orientation Fairness in the California Courts (2003) (hereinafter SOF
CA Report). The author of this article was one of the drafters of the SOF CA
surveys and a primary co-author of the SOF CA report.
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concerns. For example, the Association of University Teachers
(UK) conducted a study that revealed that lesbian, gay or bisexual
academicians related high perceived levels of discrimination and
harassment, and reported salary gaps and glass ceilings in
operation in the academic environment. Additionally, a 2001
article in the British Medical Journal reviewed several studies of
sexual orientation bias against medical professionals that found
documented homophobia amongst doctors and directors of medical
schools against LGB physicians. Those studies also showed that
LGB doctors experienced verbal harassment from medical
colleagues and that many feared job loss if they disclosed their
sexual orientation. 9 Stonewall, the LGB advocacy organisation,
released a survey of attitudes entitled, Profiles of Prejudice, which
found that 17 percent of people in England were prejudiced against
lesbians and gay men and 35 percent said that they knew other
people who were prejudiced.' 0 Additionally, that report also found
that persons who held negative beliefs about LGB persons also
were likely to hold racist attitudes."
With respect to legal professionals, the British literature is
sparser. Both the Law Society (Solicitors) and the Bar Council
(Barristers) have enacted protections against sexual orientation
Nevertheless, neither
discrimination in their membership.
organization has ever surveyed its members, either before or after
the enactment of the non-discrimination provisions, to explore the
extent of the problem in those organizations or in the courts. 13
LESBIAN, GAY AND BISEXUAL PARTICIPATION IN UK UNIVERSITIES
(Association of University Teachers, 2001) at 12.
B.F. Burke, J.C. White, D. Saunders., Well-being of Gay, Lesbian and Bisexual
Doctors, BRIT. MED. J., Feb. 17,2001. Other studies have found that gay men
fear judgmental attitudes or have other reservations about being open about their
sexuality with their physicians. Tania Branigan, National Roundup: Health:
Gay men reluctant to tell GPs, THE GUARDIAN (LONDON), Aug. 18, 2004, at 10.
10 PROFILES OF PREJUDICE,. (Stonewall, 2003) at 18, 21.
" Id. At 12.
12 CODE OF CONDUCT OF THE BAR OF ENGLAND AND WALES, 204, 305.1 (Bar
Council 2004); SOLCITORS ANTI-DISCRIMINATION CODE §7.02 (Law Society
2004); LAW SOCIETY CODE FOR ADVOCACY §2.4 (Law Society, Amended Jan.
13, 2003) (Solicitors Advocates, Registered European Lawyers, and Bodies
Corporate recognized as litigators).
13 Author's Interview with Martin Bowley, QC; Author's Interview with Pamela
Bhalla, Bar Council. Hodge, Equal andDecent Treatment, 145 NEW L.J. 6685,
8
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Moreover, with reference to the courts of Great Britain, the
Lord Chancellor's Department, 14 Court Service Staff Opinion
Surveys in 2000, 2001 5and 2002 asked Court Service staff general
questions on diversity.'

at 303 (1995) (discussing the history of the Law Society's adoption of its sexual
orientation discrimination riles); Hodge, Law Society Wrong to Exclude Gays,
Says Hodge, 143 NEW L.J. 6584, at 79 (1993) (discussing the history of the Law
Society's adoption of its sexual orientation discrimination provisions.)
14 Although the current name for this body is the Department for Constitutional
Affairs (DCA), the name at the time of the survey was the Lord Chancellor's
Department (LCD). Accordingly, the survey and respondents used the terms,
Lord Chancellor's Department and LCD. For simplicity, the article uses the
older, then proper, terms when speaking in historical terms about the body
studied in the report and survey, and uses the DCA when speaking of the
modem entity. The DCA encompasses the DCA Head Quarters and Associated
Offices, the Court Services and the Public Guardianship Office.
See,
Department for Constitutional Affairs, Constitutional Reform: Reformng the
Office
of the
Lord
Chancellor
(Sept.
2003),
available at
http://www.dca.gov.uk/consult/lcoffice/index.htm.
" The Court Service is responsible for the operation of courts in England and
Wales. COURT SERVICE, ANNUAL REPORT (2002-03), at 203. Both Scotland
and Northern Ireland have their own managing bodies. See, The Scottish Courts
website,
introduction (2004)
at
http://www.scotcourts.gov.uk/html/
introduction.asp(downloaded 21 April 2004); see also, The Judicial Committee
(Devolution Issues) Rules Order (1999) SI 1999/No. 665; see also, NORTHERN
IRELAND COURT SERVICE, LORD CHANCELLOR'S

DEPARTMENTAL REPORT.

(2002-03). The Northern Ireland Court Service was established by the
Judicature (N.I.) Act of 1978.
A separate Diversity section of the UK Court Service staff survey first
appeared in 2000. The survey's authors designed the Diversity section to
measure progress against the provision of equal opportunities and elimination of
unfair discrimination in the workplace. COURT SERVICE STAFF OPINION
SURVEY 2000-REPORT SEPT. 2000 (2000), ORC International, at 3 (Executive
Summary). The 2000 survey found:
"Overall, just under a third (30%) did not agree that the Court
Service offered equal opportunities, but 63% said that it did.
When asked whether they had been subjected to unfair
discrimination in relation to their sex, age race/ethnic origin,
disability, working hours, religion or sexual orientation,
between 90-95% said that they did not. Significantly, 11% of
staff who are black and 15% of staff who are Asian, felt
discriminated against on account of their race/ethnic origin (as
opposed to only 1% of staff who are white)."
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More specifically, the 2000 survey asked staff whether they
had been subjected to unfair discrimination in relation to their sex,
race/ethnic origin, age, disability, working hours, religion or sexual
orientation. In response, one percent of all employees reported
sexual orientation discrimination.' 6 Since the survey did not
provide the number of non-heterosexual respondents or that
subgroup's answers
to that question, it reveals little further
7
information.'
The 2001 survey slightly expanded the Diversity section to
ask about discrimination,' harassment and bullying.' 9 In the
parallel table to the 2000 report, the 2001 survey reported no unfair
discrimination based on sexual orientation, down from one percent
in 2000.20 However, as other portions of the report clarify, the
report of no sexual orientation discrimination actually meant less
than one percent. 2' The 2001 report found significant under-

"The highest proportion of all staff that felt discriminated
against (8%) said that this arose from working hours." Id. at
3.

16 COURT

SERVICE STAFF OPINION SURVEY 2000 - REPORT SEPT. 2000 (2000),

BMRB Social, at 21, Table 9.
17 The response rate for the 2000 survey was 66 percent, consistent
with the over
60 percent rate for other government departments. Id. at 33.
'8 COURT SERVICE STAFF OPINION SURVEY 2001 - REPORT SEPT 2001, BMRB
Social, at 4, (Executive Summary - Diversity). For the first time the 2001
survey added a definition of discrimination, not included in the text of the
Report.
19
"Of those who said that they had been subjected to any form of
discrimination, 35% reported it and 26% of those who reported it said that it had
been dealt with effectively."
"6% of staff said that they had been subjected to harassment and 8% of staff
said that they had been subjected to bullying."
"Around half of staff who had been subjected to harassment reported it, and
40% of staff who had been subjected to bullying reported it."
"19% of those who reported harassment felt that it had been dealt with
effectively, 12% of those who reported bullying felt it had been dealt with
effectively." Id. at 32.
20 Id at 32. Table 7 (Unfair Discrimination by Court Service Staff).
21 Id.(underreporting) and at Table 7 (number of respondents). .004%, assuming
27 cases reported and R=7277, and each case reported occurred to a different
individual.
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reporting of sexual orientation cases and the survey
responses
22
experiences.
negative
of
number
the
underestimated
The report asked two new questions about fairness and
equal opportunities. In the first, 81 percent of staff agreed with the
statement, I am treatedfairly and with respect,23 but that figure
decreased for minority groups, those with disabilities, and those
respondents experiencing discrimination or harassment. A similar
pattern of responses was reported "or the second statement: The
Court Service offers equal opportunities to all its staff.24 The
survey did not break down answers to either question by
respondents' diverse sexual orientations or by those who may have
experienced sexual orientation discrimination. Accordingly, we
cannot know if responses differed along those criteria.
Finally, the report questioned respondents on harassment
suffered over the previous year. 25 "6% of staff said that they had
been subjected to harassment. This was less for those in higher
spans and higher for those in ethnic minority groups, disabled staff,
gay men and those who said they had experienced unfair
discrimination. ' ' 26 The report gave no figures for those subgroups,
so we do not know how those figures compare to the subgroups'
perceptions of fairness.
22

The Report noted the following on the reporting of discrimination: "Of those

who said that they had been subjected to any form of discrimination, 35%
reported it and 58% did not report it. That would suggest that Court Service
records of discrimination would severely underestimate how much
discrimination occurs. Of the staff that reported unfair discrimination, 26% said
that it had been dealt with effectively, and 70% said that it had not been dealt
with effectively. These two findings would suggest that the small amount of
discrimination that does take place is not being dealt with or reported as fully as
it could be. The Court Service may need to look at ways in which people feel
able to report these things."
"The form of discrimination most likely to be reported was that relating to
disability (43% of cases reported). The form least likely to be reported was that
relating to sexual orientation (75% of the 27 cases not reported)." Id.
(emphasis added)
23 Id. at 29-30.
24
Id. at 30.
25 The survey apparently defined harassment, but that definition is not
available
in the text of the report.
26 "52% of staff who said that they had been subjected to harassment
reported it,
and 36% of those who reported it said that it had been dealt with effectively."
Id. at 33.
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The 2002 report contained results similar to those in prior
One percent of respondents in the 2002 survey reported
that they were subjected to unfair discrimination based on sexual
orientation by Court Service staff in the past year.28 Of those, 37%
29
reported it, and 30% believed that it was dealt with effectively.
The report also asked about harassment and bullying, 6% of
bisexuals, 9% of lesbians, 7% of gay men, and 5% of heterosexuals
reported being subject to harassment during the survey period,3 °
whilst 10% of bisexuals, 12% of lesbians, 5% of ga
3 €men, and 7%
of heterosexuals reported being subject to bullying.
These questions, although a useful start to looking at
treatment in the Court System of England and Wales, tended to be
too generalised in their approach and unspecific in the types of
information they sought. Accordingly, a need remained for a more
systematic and thorough exploration of sexual orientation fairness
and equal treatment in the DCA.
years.27

27

That report appeared in January 2003 and is the most recent staff survey for

which data are available. That report found: "The majority of staff (82%) agree
that they are treated fairly and with respect, which is above the Central
Government average of 73%. This is in line with the result achieved in 2001

(81%)."
"71% of staff feel the Court Service offers equal opportunities to all its staff,
compared to the Central Government average of 67%. This has increased 2
percentage points from 2001." COURT SERVICE STAFF OPINION SURVEY 2002REPORT JAN. 2003, ORC International, at 28.
28 Id. at 30. The 2002 survey had a response rate of 72%, 8,028 respondents,
.Id. at 9, sec. 4.1 Overall response rates), 97% of staff reported that they are
heterosexual. Id.at 8. For non-heterosexual respondents, the 2002 Report gave
no information as to the number or percentage of lesbian, gay, bisexual or
transgendered persons surveyed.
29
30 Id. at 30.
Id.at 32.
31
d.at 33.
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OBJECTIVES AND METHODOLOGY
SUMMARY OF SURVEY OBJECTIVES AND METHODOLOGY

As the DCA recognised, the multicultural society of the
future will include significant communities of LGBT individuals. 2
Accordingly, its policies defined diversity to include sexual
orientation and it created the Rainbow Network to33 serve
employees' needs across the spectrum of sexual orientation.
One of the first priorities of this study was to determine the
extent, if any, actual or perceived sexual orientation bias exists in
the courts of England and Wales. To accomplish this, the author
developed a survey instrument for the DCA staff, specifically
focusing on lesbian, gay, bisexual, transgendered employees and
other interested parties, regardless of sexual orientation. 34 The
author designed the survey to meet the following objectives: focus
on the DCA and the court system of England and Wales; obtain
data from every part of those entities; and emphasize the direct
experiences, observations of LGBT staff 35
and their supporters in
addition to the perceptions of these groups.
Thus, the survey emphasizes what actually happened to
respondents in addition to what they perceive happened to them or
others. It asked respondents to report on their experiences and
observations in the year preceding the survey, and more generally
on their experiences and perceptions during their employment with
the DCA.3 6 The survey requested information on both positive and
negative experiences and observations
in order not to skew
37
responses towards the negative.

32

E.g., Court Service Employee Handbook (Equality and Diversity Statement)

(April 1, 2002); Lord Chancellor's Department, Equality and Diversity Annual
Report 2002-2001, at 2 (Policy Statement)).
33 Brochure from the Rainbow Network.
34 Todd Brower, Report on Sexual Orientation Fairness in the Courts of England

and Wales, Survey of the Department For Constitutional Affairs, Rainbow
Network at 9, 10 (Nov. 1, 2003) (unpublished manuscript, on file with author)
hereinafter Brower, DCA Report].
36' Id. at 5, 14.
Id. at 14.
37 Id.
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Respondents were allowed anonymity so they could answer
The survey contained no names or other identifying
marks to enable matching of specific responses with particular
individuals; pre-addressed envelopes were provided to avoid
handwriting or other distinguishing information. Anonymity was
particularly important given the sensitivity of the research subject:
sexual orientation fairness.
The nature of the target group makes research into the
treatment and experiences of LGBT individuals more difficult.
Those persons constitute a significantly large group in society with
a 'hidden identity'; that an individual is lesbian, gay, bisexual or
transgendered is not always immediately apparent from any
outward, physical appearance or surname.
Many LGBT
40
individuals choose not to expose their sexual orientation publicly.
Accordingly, with the assistance of Mr. Chris Park, Coordinator of the DCA Rainbow Network, Department for
Constitutional Affairs, and Chair of the Civil Service Rainbow
Alliance, the author designed the survey instrument and sent it to
all DCA employees who were full members or friends of the DCA
Rainbow Network. 4 ' Full members of the Network are selfidentified LGBT individuals; Friends of the Network are interested
freely. 38

38

Id.

39 See e.g., ASSOCIATION

OF UNIVERSITY TEACHERS,

LESBIAN,

GAY AND

BISEXUAL PARTICIPATION IN UK UNIVERSITIES, at 6, 10-11 (November 2001);
Todd Brower, Of Courts and Closets: A Doctrinal and Empirical Analysis of
Lesbian and Gay Identity in the Courts, 38 SAN DIEGO L. REv. 565, 570 n. 26
(2001); WARREN J. BLUMENFELD & DIANE RAYMOND, LOOKING AT GAY AND

LESBIAN LIFE 86 (Beacon Press 1993) (1989).

40 ASSOCIATION OF UNIVERSITY TEACHERS, LESBIAN, GAY AND BISEXUAL

PARTICIPATION IN UK UNIVERSITIES, at 6, 10-11 (November 2001); Brower, 38

SAN DIEGO L. REV. at 570 n. 26.
The common metaphor of "coming out of the closet" is a misnomer. We
literally step out of a closet into a room all at one time. One is either in one
place or another, in the closet or out. Unlike that literal decision to leave a
physical closet, publicly acknowledging one's identity as a LGBT person is a
series of continuing choices as to how and how much to disclose, and when and
to whom. For more on LGBT public self identity issues, see Brower, 38 SAN
DIEGO L. REv. at 568-570
4 Brower, DCA Report, supra note 33, at 14.
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self-identified heterosexual staff.42 Figure 1, below, at 31, shows

the breakdown of survey respondents by Rainbow Network
status.43 Amongst those included were court clerks, ushers,
administrators, and other professionals. 4
Of the 144 surveys sent to all the then-current Rainbow
Network full members and friends, 97 completed and returned it,
for a total response rate of 67.4 percent. 45 The survey was
distributed in the spring of 2003; respondents returned the survey
questionnaires through early summer 2003.46
Of survey respondents, 70 identified themselves as
lesbians, gay males or bisexuals, 25 as heterosexual and 2 as
other. 47
Despite the smaller sample of heterosexual and
transgendered employee survey respondents, the responses are still
statistically significant.
Additionally, many of the survey
questions asked for employees' direct observations of the
experiences of LGBT persons in the English and Welsh courts,
which are questions that all employees were qualified to answer
For convenience, this article uses the term "members" to denote both full
members and friends, unless specific reference to one group is required. Id. at
14-15.
43 Figures are compiled from the tables and other data. Tables referenced in the
Report are those made from the raw survey data. The author's private files
contain those data and tables.
44 Brower, DCA Report, supra note 33, at 15.
45
Id. According to social scientists, being able to identify lesbian, gay,
bisexual or transgendered individuals and having a 67.4 percent response rate is
excellent. See SOF CA Report, supra note 6, at 13. The response rate compares
favorably with that of the LCD, Court Service employee surveys (See nn, 17,
21, 28, above) and also with other surveys of minority employee networks in the
DCA. See, e.g., Survey of PROUD Members (Summary of Preliminary
Findings) at 1 (2003) (response rate, 63% -- racial and ethnic employee
network).
46 The author presented his preliminary results of the survey
to the Rainbow
Network membership at its Annual Meeting, July 25, 2003, in London. This
presentation permitted Rainbow Network members to correct any errors in data
interpretation that may have stemmed from the author's unfamiliarity with the
DCA or British workplace culture, as well as discuss the implications of the data
analysis. In December 2003, the author presented the final survey report to Lord
Filkin, Parliamentary Under-Secretary of the DCA, to the DCA Diversity
Steering Group (senior managers, network heads and Diversity Champions), and
to the DCA Rainbow Network.) Brower, DCA Report, supra note 33, at 15.
47 Id.
42
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regardless of their sexual orientation.48 The survey instrument was
designed to determine: (1) whether employees experienced
positive or negative actions or heard positive or negative
comments directed toward them based on their actual or perceived
sexual orientation;
(2) whether employees experienced
discrimination based on their sexual orientation; (3) whether
employees observed negative behaviours toward LGBT individuals
in open court or other work settings; and (4) whether employees
believed that LGBT persons are shown equal treatment and respect
in the courts and the LCD. The survey primarily asked LCD
employees
to base their responses on experiences over the past
4
year.
STUDYLIMITATIONS

As in any empirical research, the author must acknowledge
limitations in the data.
Although the Rainbow Network
membership is representative of DCA employees (except for
sexual orientation), it is a self-selecting group of LGBT persons
and their heterosexual colleagues. As such, one cannot know how
well their responses correspond to those that the larger group of
DCA employees might have given. If similar studies of court
employees in California provide guidance, the general court
employee group would have been less conscious of sexual
orientation issues or discrimination and more likely to see the
courts and the DCA as fair. They would, however, still confirm
the presence of biased treatment because of sexual orientation,
even if their own personal observations as heterosexuals
differ
50
from their non-heterosexual co-workers' experiences.
Second, the self-identified group of Rainbow Network
members may under-represent closeted LGBT individuals who
may be reluctant to join a gay or lesbian organisation. The ability
of less visible LGBT persons to associate with the network as
'Friends' may ameliorate that issue. 51 To some degree, those
48

Accord, SOF CA Report, supra note 6, at 13.

49 Brower, DCA Report, supra note 33, at 15.

50 See, SOF CA Report, at 68-72.
51
See, Open-ended Comments, Q10, at n. Error! Bookmark not
defined.Error! Reference source not found., below, Q. 11.7, at n Error!
Bookmark not defined.Error! Reference source not found., below. The
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issues are common to all empirical research on LGBT persons, a
group that is difficult to identify and sample appropriately. The
author made several attempts to encourage closeted individuals to
participate. Survey respondents were given anonymity; the author
sent surveys without DCA funds, stationery, or supplies, and
respondents returned the completed questionnaires to the author
and not to DCA employees or Rainbow Network members.
Rainbow Network members were encouraged to give copies of the
survey to persons they personally knew to be LGBT, but who were
not members of the organisation. Nevertheless, some potential
respondents may not have wished to participate, even with these
safeguards.
Third, the survey asked specific questions about personal
treatment, experiences and observations as well as perceptions of
those events. Moreover, questions asked about both positive and
negative experiences so as not to skew the answers negatively.
However, the responses were self-reported; the researcher made no
attempt to observe directly employees' daily work lives or court
users' experiences.
Finally, the author acknowledges that he is an American
researching UK employees and workplaces. Although he had been
living in London for 18 months at the time the survey was
developed, he is not a native member of the culture. Accordingly,
a group of British citizens and LCD employees vetted the survey
before dissemination to ensure that language, cultural and
workplace references were appropriate to the survey group.
Moreover, the researcher presented the preliminary data to the
Rainbow Network to avoid cross-cultural or workplace-specific
misunderstandings in data interpretation. Additionally, the data are
52
generally consistent with other studies of the DCA
53 and surveys of
system.
court
LGBT fairness in the United States
open-ended comments in the study demonstrate that at least one closeted LGBT
Person joined as a "Friend" to hide his sexual orientation.
2 COURT SERVICE STAFF SURVEYS 2000 - 2002, see n. 16 - 31, and 2003
PROUD Network Survey, Preliminary Report (Ethnos Consultancy, September
2003) (the PROUD Network is the DCA employee group for members of racial
and ethnic minorities and those issues).
53 See generally, Todd Brower, Obstacle Courts: Results of Two Studies on
Sexual Orientation Fairness in the California Courts, AM. U J. OF GENDER,
SOC. POL'Y & LAW (2003); Todd Brower, "A Stranger to Its Laws:"

BUFFALO WOMEN'S LAW JOURNAL

Vol. XIII

CHARACTERISTICS OF DCA EMPLOYEE - RAINBOW NETWORK
SURVEY RESPONDENTS

Respondents were 64.6 percent men, 34.4 percent women,
and 1 percent transgendered individuals. 54 Figure 2, below, at 32.
Two-thirds [66.6 percent] self-identified as gay or lesbian, onefifth [20.0 percent] as heterosexual, 5.2 percent as bisexual, and
2.1 percent as other.5 5 Examples of 'other' included, "I consider
myself lesbian, although I currently have a male partner,"
"Unsure," "Undecided.", 6 Figure 3, below, at 32. They were
predominantly White, with the remainder divided amongst BlackCaribbean, Chinese origin, or other.57 The racial demographic
figures are generally consistent with other empirical data on the
DCA; the gender data differs.58
Respondents' ages ranged between 22 and 57 years, with
an average age of 39.2. By relationship status, 19.1 percent were
married, 6.4 percent lived with a partner of the opposite sex, 40.4
percent lived with a partner of the same sex, and 33.0 percent were
single, not living with a partner or spouse. 59 Educationally, 27.1
percent of respondents had a GCSE or 0-level, 27.5 percent an Alevel, 22.9 reached the 60degree level, and 12.5 percent attained
higher than degree level.
Respondents worked at the LCD from 2 months to 40
years, with the average being 12.3 years. They were employed in
their current job for an average of 3.5 years. At the time of the
survey, nearly half were employed at LCD Headquarters, with the
Homosexuality, Schemas, and the Lessons and Limits of Reasoning By Analogy,

38 SANTA CLARA L. REV. 65 (1997).
54 Brower, DCA Report, supra note 33, at 15.
55Id.

Brower, DCA Report, supra note 33, at 15-16; Author's data set. OpenEnded Comments Q34.4 (Comments referenced in the Report are those made
from the raw survey data. The author's private files contain those data.)
57 White 94.8%. See Tables Q33, Q34, Q35. Brower, DCA Report, supra note
56

33, at 16.

The 2002 LCD Court Service Employee Survey showed 90% White, 4%
Asian or Asian British, 4% Black or Black British, 1% Chinese, 1% mixed
ethnicity. One third of staff were male, 67% were female. 2002 LCD COURT
58

SERVICE EMPLOYEE SURVEY, at 8 (Jan. 2003).
59 See Tables Q36 and Q37. Brower, DCA Report, supra note 33, at 16.
60 Id. See Table Q38.
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balance employed in other courts and associated offices. 6 1 Figure
4, below, at 32. Consistent with their workplace, over one half
were in the South Eastern Circuit - London, with the remainder in
other circuits of England and Wales. 62 Figure 5, below, at 32.
At work, 55.4 percent of respondents described themselves
as totally out, 22.8 percent as selectively out, and 9.8 percent as not
out. Figure 6, below, at 32. Approximately the same Xercentage
of respondents reported they were out to their family. Finally,
71.1 percent of respondents stated that they were totally out to
friends, with only 15.5 percent describing themselves as selectively
64
out or 1.1 percent as not out to their friends.
Figure 1
Respondents by Rainbow Network Status
2.1
28.1/

1 full member
*flfriend
0 not a member
69.8

LDC Head Quarters, 49.4 percent, 8.6 percent at County Court, 11.8 percent
at Crown Court, 3.2 percent at High Court, 3.2 percent at Tribunals, 5.3 percent
at a Circuit or Group Office, 9.6 percent at the Public Guardianship or other
Associated Office, and 8.6 percent employed in an office identified as Other.
See Tables Q43, Q40, Q41. Brower, DCA Report, supra note 33, at 16.
62 52.1 percent were in the South Eastern Circuit - London, 9.8 percent in the
South Eastern Circuit outside of London, 9.7 percent in the Midland Circuit, 1.0
percent in the North Eastern Circuit, 9.7 percent in the Northern Circuit, 3.2
percent in the Wales and Chester Circuit, and 8.7 percent in the Western Circuit.
Id. See Tables Q43, Q40, Q41
63 56.6 percent-totally out, 21.1 percent= selectively out, 10.0 percent not
out.
Id. See Table 44b
64 Id. See Tables Q44a, Q44b, Q44c.
61
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Figure 2
Respondents by Sexual Orientation

26.6
E3 lesbian or gay
R bisexual
, heterosexual
El other

5.2~?

Figure 3
Respondents byWorkplace

11

] Co unty Court
M]Crcwn Court
-lHig h Court

32

bunal
EHe adquarters
] Cio
cuit or Group Office
* As sociated/ Public Guardianship Office
her

Figure
Respo4dents by
Location
8

L.

9.

9.
"Midland
00ilahitEastern
0

6rgtttEastem Circuit
8gasitl]Mstem Circuit (Outside
qt0nfr&Chestecui
W=estern
t
laiDcibuit
ao~olicable

2004-2005

PRIDE AND PREJUDICE

Figure 5 Out at work
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The author's interpretations and analysis of the survey
results follow. The findings draw reasonable inferences from the
data. The article does not include all the reasonable inferences that
may be drawn from the responses, but represents those findings
that the author found most significant.
Interpreting perceptions of sexual orientation bias and
actual biased conduct is difficult. LGBT persons as a group are
less visible than other minority groups, such as Blacks and Asians,
or women. For the most part, unless LGBT people choose to
disclose their sexual orientation or unless they are outed, any
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sexual orientation bias or prejudice against him or her held by
others is virtually impossible to measure. Moreover, only some
LGBT employees are open about their sexual orientation and not to
all persons or in all settings. Thus, one must consider the survey
results and findings in that overall context.
THE

DCA REPORT: DATA AND ANALYSIS
OBSERVATIONS/PERCEPTIONS OF FAIRNESS AND EQUAL
TREA TMENT

Most Rainbow Network members believed that lesbian and
gay people were treated the same as any other employee; however,
a significant number did not.65 See Figure 8, below, at 36.
Additionally, over seventy-six percent of respondents believed that
the LCD personnel policies are fair to lesbian and gay people.
Nearly seventy-two percent thought that their co-workers were
sensitive to diversity issues, but a lesser number concluded that
when people talked about diversity at work, they included sexual
orientation. 66 Despite these generally positive findings, several
patterns emerged from the data that demonstrate that large
numbers of survey respondents in a variety of contexts had much
less favourable experiences and perceptions of fairness in the LCD.
The predominant pattern concerns the degradation in
LGBT persons' perceptions of fairness when they are asked about
their specific observations, their day-to-day experiences and the
application of workplace policies. For example, 55.2 percent
stated that people made jokes or comments about LGBT people
behind their backs and 20.8 percent of respondents reported that
prejudice against LGBT people was widespread at work.
Additionally, 41.7 percent believe that it is unsafe for lesbians and
59.6 percent of respondents agreed or strongly agreed with the statement
"Lesbian and gay employees are treated the same as any other employee."
However, 37.5 percent disagreed or strongly disagreed with that statement. See
Table 29a. Brower, DCA Report, supra note 33, at 26.
66 See Figure 8. 76.8 percent of respondents agreed that their written workplace
policies were fair to lesbian and gay men and that their co-workers were
sensitive to diversity issues [71.9 percent], although only 61.7 percent concluded
that when people spoke about diversity they included sexual orientation issues.
See Tables 29c, 29d, 29e. Brower, DCA Report, supra note 33, at 27, 30.
65
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gay men to be open about their sexual orientation at work, whilst
26.1 percent think that it is better for LGBT employees to keep
their sexual orientation to themselves whilst at work. Moreover,
respondents rated the court szstem as less fair to LGBT people
than to the general population. 8
When we disaggregate the survey data by respondents'
sexual orientation, we see an intriguing configuration. A greater
percentage of heterosexuals thought that LGBT persons were able
to be open about their sexual orientation at work than did nonheterosexuals - with bisexuals and transgendered persons
counselling the most caution about openness. W Thus, it may be
that even "friends of the Rainbow Network" - a group noted for
their
interesttheand
sensitivity
to sexual
orientation
issues7°at -work.
may
undervalue
risks
in disclosing
one's sexual
orientation

67

See Tables 29b, 29h, 29k, and 291. Brower, DCA Report, supra note 33, at

29.
On a scale of 1 to 10, with higher scores indicating higher levels of fairness,
respondents rated the court system with a mean score of 5.83 on fairness to
lesbians and gay men whilst they rated the courts with a mean score of 6.91 for
fairness to people in general. See Tables 31a, 31b. Brower, DCA Report, supra
note 33, at 34-35.
69 Bisexuals, 80 percent agreed or strongly agreed that it is
better for LGBT
people to keep their sexuality to themselves at work, transgendered individuals
50 percent, lesbians and gay men 25 percent, heterosexuals 16 percent. See
Table Q29.k*34. Brower, DCA Report, supra note 33, at 30.
70
Their membership in the Rainbow Network evidences their interest and
sensitivity to sexual orientation issues, despite their majority sexual orientation.
68
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Figure 8
General Perceptions of Fairness and Equal Treatment
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Figure 9
Specific Perceptions About Being a LGBT Person at Work
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Alternatively, the apparent risks of disclosure may decrease
with the size of the group into which one falls. Naturally,
heterosexuals are the largest group of LCD employees, with
lesbians and gay men perhaps having sufficient numbers to make it
relatively relaxed to come out in that setting. Finally, the small
numbers of bisexual and transgendered respondents may make
their perceptions of risk much higher.71
71

In addition, nearly twice as many men as women agreed or agreed strongly

with that statement.

Men 30.7 percent, women 15.2 percent.

See Table
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Additionally, openness about one's sexual orientation
appears to correlate with respondents' perceptions of fairness.
Respondents who were more open at work believed that it was
72
unnecessary to keep one's sexual orientation quiet in that setting.
This same pattern also appeared when they were asked: (1) if an
open LGBT person would have a harder time being hired;' 3 2) if
people made jokes about LGBT persons behind their backs; 7 and
(3) whether prejudice was widespread at work.75
This correlation may be an encouraging development in
sexual orientation fairness.
Treatment and perceptions of
treatment may improve as one becomes more visible about sexual
orientation. Because the study data reflect correlation and not

Q29.k*Q33. Brower, DCA Report, supra note 33, at 30. It is unknown why
that should be so. It may be that male homosexuals and bisexuals perceive more
hostility towards them in the workplace than do female homosexuals and
bisexuals. The issue of lesbian invisibility and the stronger negative reactions to
male homosexuality may also play a role. On Lesbian invisibility, see Julie
Shapiro, Custody and Conduct, How the Law Fails Lesbian and Gay Parents
and their Children, 71 IND. L. J. 623, 648 (1996) (discussing the sometimes
positive effects of lesbian invisibility). For gender hostility differences between
society's views of male and female homosexuals, see Mary Ann C. Case,
DisaggregatingGender From Sex and Sexual Orientation, The Effeminate Man
in the Law and Feminist Jurisprudence, 105 YALE L.J. 1, 63-64 (1995); See
also, Casenote, 115 HARV. L. REv. 2074, 2080 nn. 49, 52 (2002); Vicki Schultz,
ReconceptualizingSexual Harassment, 107 YALE L.J. 1683, 1776-1777 (1998).
Moreover, other studies have shown that men as a group tend to express more
prejudice against people from other groups than do women. See e.g., Stonewall,
Profiles of Prejudice, supra note 9, at 23 (race), at 25 (Lesbians and gay men),
at 27 (other prejudice).
72
Respondents agreed or strongly agreed with the statement, "It is better if
LGBT people keep their sexual orientation to themselves whilst at work." as
follows: Totally out at work 17.7 percent, selectively out at work 33.3 percent,
not out at work 77.7 percent. See Table Q29k*Q44a. Brower, DCA Report,
supra note 33, at 30-31.
73 Totally out at work 15.7 percent, selectively out at work 23.8 percent, not out
at work 33.3 percent. See Table Q29j*Q44a. Brower, DCA Report, supra note
33, at 31.
74 Totally out at work 49 percent, selectively out at work 61.9 percent, not out at
work 77.8 percent. See Table Q291*Q44a. Brower, DCA Report, supra note
33, at 31.
75 Totally out at work 17.7 percent, selectively out at work 23.8 percent, not out
at work 33.3 percent. See Table Q29h*Q44a. Brower, DCA Report, supra note
33, at 31.
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causation, however, we may only cautiously assign cause and
effect. Conceivably, better perceptions of fair and equal treatment
because of sexual orientation may lead to increased openness and
visibility of respondents' sexuality, rather than the other way
around. Naturally cause and effect may also run in both directions
at the same time.
Visibility has effects on fairness, but it is also important to
questions of integration into the workplace, into society and to
self-worth generally. While it is particularly significant for LGBT
persons, it is not exclusive to them. Adherents to non-minority
religions and persons with invisible disabilities may also share
these concerns.
Complicating the relationship between visibility and
treatment is that if a lesbian or gay man remains silent, other
people assume that she or he is not gay. 78 This assumption allows
some gay people to hide their identity and avoid the negative
consequences of being open. 79 Nevertheless, hiding is not a
solution to anti-gay 80discrimination; forced invisibility is a form of
anti-gay inequality. As a short experiment illustrates, denying a

76

See generally, e.g., EARL BABBLE, THE PRACTICE OF SOCIAL RESEARCH,

( 5 th

Ed. Wadsworth Publishing Co., Belmont, CA 1989).
77 See, e.g., Simon Sebag-Montefiore, Being a Jew is dangerous
now, THE
EVENING STANDARD (LONDON), A, at 30 (25 June 2004) (describing being a Jew
in Great Britain and other people's reactions to his Jewishness).
78

ADRIENNE RICH, Compulsory Heterosexuality and Lesbian Existence, in

POWERS OF DESIRE: THE POLITICS OF SEXUALITY 177, 191-192 (Ann Snitow, et
al, eds. 1983). Adrienne Rich calls this assumption and its consequences,
"compulsory heterosexuality."
79 See e.g., "I did not tell the truth about having a partner because I was not
comfortable being 'out' in that setting. I pretended I was single-then 'passed'
for heterosexual." Dominic J. Brewer and Maryann Jacobi Gray, Survey Data,
Preliminary report Draft 3/31/99, reported in 4/9/99 materials of the
Subcommittee on Sexual Orientation Fairness, at 21. (Hereinafter Brewer &
Gray, Survey Data). Accord, Los Angeles County Bar Association Committee
on Sexual Orientation Bias, Report, 27 (June 1994), (noting that "most gay
attorneys attempt to avoid unlawful discrimination by leaving their sexuality
ambiguous, or even making it appear mainstream.").
80 Jane Schacter, Romer v. Evans and Democracy's Domain, 50 VAND, L. REV.
361,371 (1997).
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part of one's life is neither easy nor comfortable.
This discomfort
81
responses.
survey
certain
in
was reflected
The experiment follows: In normal conversation with a
friend or co-worker, relate all your activities over the past fortnight
without once giving any indication of your marital or relationship
status and without providing any clues as to the sex of the persons
with whom you shared these activities. Now imagine doing this
with everyone you know, at work, at school, at the shops, at the
health club, everyone - and not just describing the past two weeks,
but all the time, for every holiday, birthday, date, anniversary, and
all the little occasions and non-occasions that make up your daily
life.8 2 This is both difficult and tiring. Neither legal doctrine nor
societal pressures coerce non-gay persons into such denial.
Remaining silent causes some lesbians and gay men to feel
83
are deceiving others in the court system and elsewhere.
they
that
The significance of visibility or disclosure is important to
understanding the survey data.
Some respondents took little
81

See, e.g., Open-ended comments, Q10. Brower, DCA Report, supra note 33,

at 59-60. "1joined the Rainbow Network on the pretext of being a "friend"
whereas I am a full member but not 'out'. I received widespread negative
comments & ridicule from junior staff through to senior managers. I felt very
uncomfortable & I was able to see people's reaction as if is assumed I was
totally straight & why was I joining supporting this bunch of 'weirdos' "
82 This is part of the restrictions of hidden self-identity, in which lesbians and
gay men hide or deny their sexual orientation to others. Nor is this merely an
academic exercise, as this quote from a lesbian or gay attorney surveyed in Los
Angeles illustrates: "I have to sit anxiously in the office and, at every moment,
try to figure out whether and when I can say "we" and risk someone asking who
"we" is ....
[I]f someone asks, "What happened this weekend?" and I slip and
[say] "we" instead of "I," then I go through a kind of turmoil. That really
requires energy that . . . prevents you . . . from achieving any peace and
assurance."
Response from gay or lesbian attorney surveyed, reported in
Report, Los Angeles County Bar Association Committee on Sexual Orientation
Bias, at 28 n. 181; adopted by the Los Angeles County Bar Association Board of
Trustees on June 22, 1994 [hereinafter L.A. Bar Report].
83 See, e.g., Dominc J. Brewer and Maryann Jacobi Gray, Report on Sexual
OrientationFairness in California Courts (1999), at 33 [hereinafter Brewer &
Gray, Report] ("The judge asked all prospective jurors to state marital status
and what their spouse's occupation was. I have a long-term domestic partner, so
I felt that answering the question honestly required me to reveal my sexual
orientation and to state my partner's occupation even though legally my marital
status is single Stating 'single' would have felt like lying.").
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ameliorative action when faced with discrimination because they
were afraid they would be forced to disclose their sexuality.
Finally others may have wished to be open, but others in 85the
workplace had forced them to stifle their non-majority identity.
In addition to correlating with certain experiences and
responses, openness affects other aspects of workplace and legal
culture. Silence about one's self-identity reinforces lesbian and
gay marginalization because it requires gay people to deny an
essential difference between them and non-gay persons.8 6 Some
lesbians or gay men do not fit neatly into the standard categories of
married or single, an often important distinction for courts and
other government agencies or benefits. 87 They cannot share in
everyday social interactions at work 88or generally because they
must mask certain aspects of their lives.

See, e.g., Open-Ended Comments, Q15. Brower, DCA Report, supra not 33,
at 39 (" I took relatively little action as I was worried & still am that people
would guess / find out about my transsexuality as I am not out & may not be
ready to be out at work for fear of widespread ridicule & prejudice. I saw &
heard the reaction to someone who now presents as a woman in HQ.").
85 See, e.g., Open-Ended Comments Q17. Brower, DCA Report supra note
33
at 37 ( "Not invited to senior office meetings as partners were invited and they
did not want me to attend with my same-sex partner (no other reason not to be
invited).").
86 See, e.g.,supra note 83.
See Janet E. Halley, The Politics of the Closet:
Towards Equal Protectionfor Gay, Lesbian, and Bisexual Identity, 36 UCLA L.
REv. 915 (1989); William Eskridge, Jr., A Jurisprudence of "Coming Out":
Religion, Homosexuality, and Collisions of Liberty and Equality in American
Public Law, 106 YALE L.J. 2411, 2442-43 (1997), for a fuller discussion of
consequences.
87
See Todd Brower, Of Courts and Closets: A Doctrinal and Empirical
Analysis of Lesbian and Gay Identity in the Courts, 38 SAN DIEGO L. REV. 565
(2001), for further discussion of the interaction of visibility and LGBT persons'
ability to be integrated into society and social organisations.
88 See, e.g., LA Bar Report, supra note 82, at 31-34. "[At social events]
gay
and lesbian attorneys are most likely to feel and be perceived as 'different' usually attending events without a date/spouse, making it more difficult to enjoy
the event and participate fully. As a result, they are often perceived by other
attorneys as antisocial or mysterious ... not fitting in." Id. at 33 (quoting
response from a gay or lesbian attorney respondent).
84
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Further, open self-identity is more significant for lesbians
and gay men than it is for non-gay persons. 89 The non-gay person
may not feel any pressure to voice her sexual orientation
explicitly. 9° She may do so in any of the numerous ways in which
this fact is normally communicated, by pictures of a spouse or
children at work, 91 by using the pronoun "we" to describe daily
activities, or simply by allowing people to presume that she is
non-gay. In contrast, respondents were sometimes forced to hide
their partners in situations where non-gay persons would have been
expected to bring theirs. 93 Further, 41.7 percent of Rainbow
Network members believed that it was unsafe for lesbians and gay
men to be open at work; 26.1 percent that it was preferable for

89

William Eskridge, Jr., A Jurisprudence of "Coming Out": Religion,

Homosexuality, and Collisions of Liberty andEquality in American Public Law,
106 YALE L.J. at 2442.

90 Non-gay people are open about their sexual orientation in myriad ways
without anyone thinking about it. Indeed, the awkwardness of the expression
"openly non-gay" to describe the sexual orientation identity of heterosexuals
illustrates how little we consider the public nature of heterosexuality.
9' Do not underestimate the significance of this distinction. The LA Bar Report
found that nearly one half of all respondents, regardless or sexual orientation
and sex, believed that simply discussing one's personal or family life in a
manner that revealed the sex of one's partner - a matter of no consequence for
non-gay attorneys - would harm a gay or lesbian attorney's career. LA Bar
Report, supra note 82, at 31.
92 See the thought-exercise, supra note 82; see also, John Biewen, Robert
Siegel, Gay Teacher Files First Amendment Lawsuit in Utah, ALL THINGS
CONSIDERED (NPR, Radio broadcast, Oct. 21, 1997) (discussing lesbian coach
and teacher threatened by school district with termination from tenured position
if she talked about her sexual orientation or life with students, staff, parents.
"BEIWEN: Weaver says in Spanish Fork, a town of 12,000, the order meant
she couldn't have ordinary conversation with most people I or out of school.
WEAVER: If I was in a classroom and said something about, oh, Rachel and I
went somewhere for the weekend, and - that that could be in violation. I went
in and asked them actually that if I was at the ball park, and was talking to
somebody, and I didn't know whether they had a student in the school or not, if
that could be part of what this memo was saying, and they said yes.")
93 See, e.g., Open-Ended Comments Q17. Brower DCA Report, supra note 33,
at 37. ("Not invited to senior office meetings as partners were invited and they
did not want me to attend with my same-sex partner (no other reason not to be
invited)." ).
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LGBT9 4 individuals to keep their sexual orientation private at
work.

Further, most lesbians or gay men are not visibly
identifiable.95 Accordingly, the revelation of gay or lesbian
identity usually takes place through speech or communicative
conduct 9 6 in order to break the assumption of heterosexuality that
silence often brings. Indeed, gay people must affirmatively break
the assumption of heterosexuality to disclose their sexual
orientation publicly. When a non-gay couple kisses in public, it is
not viewed as a statement about sexual orientation. Conversely,
when gay people engage in those same activities, it is often
perceived as flaunting one's sexual orientation. 97
The 'fear of
flaunting' has often justified negative employment or other
consequences for LGBT individuals. 98 For the gay person, each of
these situations calls for a conscious decision as to what to say or
do, how much to disclose or allow to remain unspoken. 99 Thus,
See Tables 29b and 29k. Brower, DCA Report, supra note 33, at 30.
95 Contrary to many people's beliefs, non-gay persons are often incapable of
identifying lesbians or gay men who do not wish to disclose their sexual
orientation. WARREN J. BLUMENFELD & DIANE RAYMOND, LOOKING AT GAY
AND LESBIAN LIFE 86 (1993).
96 Eskridge, supra note 85, at 2442.
97 E.g., Singer v. United States Civ. Serv. Comm'n, 530 F.2d 247, 249
(9th Cir.
1976). Accord, Open-ended Comment Q17. Brower, DCA Report, supra note
33, at 37 ("Not invited to senior office meetings as partners were invited and
they did not want me to attend with my same-sex partner (no other reason not to
be invited).").
98 See e.g. ,Singer, 530 F.2d at 249; Shaharv. Bowers, 114 F.3d 1097 (11
th
Cir.
1997) (en banc). See also, LA Bar Report, supra note 82, at 5-40 (describing
the consequences of being an openly lesbian or gay attorney in Los Angeles
County).
In the United States, the use of affirmative communication to self-identify as
LGBT has often meant that the courts have often jurisprudentially intertwined
lesbian or gay identity with doctrine under the First Amendment to the United
States Constitution. See Todd Brower, Of Courts and Closets: A Doctrinaland
EmpiricalAnalysis of Lesbian and Gay Identity in the Courts, 38 SAN DIEGO L.
REV. 565 (2001) for a discussion of of that interconnexion.
99 See, e.g., Dave Cullen, A heartbreaking decision, (June 7, 2000) available at
http://www.salonmagazine.com/news/feature/2000/06/07/
relationships/index.html. (describing Marine captain who originally created a
separate gay life in Denver, Colorado, USA, 70 miles away from the 'gay-free
zone' of Colorado Springs where he was stationed). ("He loosened those ties
[with non-gay friends] by convincing his work friends that he found Colorado
94
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visibility is a continuing set of choices for LGBT persons that must
be calibrated according to one's setting, comfort level, and
assessment of the consequences. Thus, the findings on openness
and visibility are very important to understanding the dynamics
and perceptions of fairness. They form an additional dimension in
the study LGBT experiences in the courts that is typically not
relevant to the treatment of other diverse populations like race or
gender. 100
If increased visibility leads to better perceptions of fairness,
the DCA should be commended for ensuring that it has policies
and mechanisms in place to allow LGBT persons to acknowledge
their sexuality at work. Employee networks, diversity champions,
diversity training and education, and well as sexual orientationfriendly language and policies are all examples of continuing
initiatives that help LGBT individuals become more visible in the
organisation.101

Springs stifling, and shifted all his free time to Denver, routinely spending three
to five nights a week up there. But the constant questions of his juggling
strategy still dog him -- "What you been up to? What did you do this weekend?"
-- requiring an elaborate fictional life. "I have to be careful," Alex says. "I have
to be guarded when I come back from a weekend and start talking about where
I've been or what I've done." He has spent enough time in Denver's straight
clubs to swap them with the gay bars; dates and tricks are converted to feminine
counterparts. "I try to keep it as close to the truth as possible, because if I have
to retell the story, I'm not going to stumble over things," he says. "If some guy
has a broad chest, she's got a rack. A guy named Clay becomes Claire.
Everything else pretty much stays the same."); LA Report, supra note 82, at 28
n.181.
100 See, Todd Brower, Report on the Possible Comparisons between the
Rainbow Network Survey (2003) and the PROUD Network Survey (2003).
Report generated for Chris Park, Rainbow Network Co-ordinator and Rob Neil,
PROUD Network Co-ordinator. (discussing the two reports) (on file with
author).
101 The 2004 review of the Department for Constitutional Affairs' diversity
strategy mentions these initiatives and suggests other mechanisms to improve
diversity implementation and progress in the Department. Nick Smedley,
Minority Report, A Review of the DCA's Diversity Strategy, (January 2004)
(Draft).

Vol. XIII

BUFFALO WOMEN'S LAW JOURNAL

Figure 10
Specific Perceptions About Treatment at Work According to Visibilityof Sexual
Orie ntation
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One must be cautious about this interpretation, however.
An alternative reading may be that colleagues simply hide their
prejudices when an openly lesbian, gay, bisexual or transgendered
person is present. The data that employees who were not visible
heard more jokes about LGBT people behind their backs and
perceived more widespread prejudice in the workplace than did
their more open colleagues may support this hypothesis." 2
Some of the open-ended comments reinforce the
interpretation that visibility sometimes simply drives prejudice
underground. E.g., "I hope they will begin to think about what
they are saying, as I confront their behaviour every time. I am
worried though, that they will just stop saying things in front of
me, which means I can no longer try to change their behaviour
and/or attitudes." '10 3 "I joined the Rainbow Network on the pretext
of being a "friend" whereas I am a full member but not 'out'. I
received widespread negative comments & ridicule from junior
staff through to senior managers. I felt very uncomfortable & I
was able to see people's reaction as if is assumed I was totally
'14
straight & why was I joining supporting this bunch of 'weirdos ' 0

See Tables Q291*Q44a, Q29h*Q44a. Brower, DCA Report, supra note 33,
at 31.
103 Open-Ended Comments Q13. Brower, DCA Report, supra note 33, at 39.
104 Open-Ended Comments Q10. Brower, DCA Report, supra note 33, at 59102
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Employers should also worry about what this interpretation
portends. Bias and prejudice may not be eliminated; they may
merely be hidden until co-workers believe it is safe to express
them after an openly LGBT person has left the room. The openended comments illustrate, however, that LGBT people may be
present even when they are not visibly identified. The data also
show that a biased workplace environment may affect visible and
invisible sexual minorities, as well as heterosexuals.
This
consequence is particularly grave given the 2003 employment
regulations on sexual orientation that make employers and
employees responsible for harassment. 10 5 Harassment includes
name-calling, teasing, nicknames or upsetting behaviours, even
without malicious intent. Moreover, behaviour is actionable
although not targeted at specific individuals if it leads to a general
culture that appears to 0tolerate
the telling of homophobic jokes or
6
other similar activities.1
Remember also that one may link visibility and perceptions
in the opposite direction. Perhaps when respondents had more
negative perceptions of sexual orientation fairness, they were less
likely to come out to their colleagues and co-workers. Visibility in
the workplace
may be a function of fairness perceptions, and not
10 7
vice versa.
'

5 (SI
2003/1661) (effective 1 December 2003); see also, Department of Trade and
EMPLOYMENT EQUALITY (SEXUAL ORIENTATION) REGULATIONS, REG.

Industry (DTI), Protection against discriminationat work on gender and sexual
orientation, Explanatory Notes, at 13-14 n.54 (Dec. 2003).
Accord,
EQUALITY (SEXUAL ORIENTATION) REGULATIONS 2003 (SR
2003/497) (Northern Ireland, effective 2 Dec. 2003).
106
See, Advisory, Conciliation and Arbitration Service (ACAS), Sexual
EMPLOYMENT

Orientation in the Workplace - a guidefor employers and employees, at 9 (Nov.

2003) (The ACAS is a taxpayer-funded, public body whose interpretation of the
2003 Employment Equality (Sexual Orientation) Regulations was referred to
approvingly by the Department of Trade and Industry.) DTI ExplanatoryNotes,
Nos. 47-56, at 11-14 (2003).

107 See, Babbie, supra note 75.
The SOF CA Report found evidence that
negative treatment affected one's comfort in disclosing sexual orientation. "One
man in particular made gestures and anti-gay comments. Others would nod in
agreement it was very scary to come out in that environment. The judge did
dismiss this man after a while." Brower, supra note 52, at 56. At least one
court user respondent specifically reported that he or she passed as heterosexual
rather than be subjected to mistreatment as gay or lesbian. Id.at 48-49. Accord,
LA Bar Report, supra note 81, at 27 ("most gay attorneys attempt to avoid
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Additionally, when asked about the concrete application of
policies, 32.3 percent of all respondents thought that people used
sexual orientation to devalue the credibility of some lesbian or gay
employees. Moreover, 27.6 percent believe that openly gay or
lesbian employees do not have the same chance of promotion as
heterosexual employees, whilst 16.7 percent said it was harder to
be hired if people suspect you are a lesbian, gay, bisexual or
transgendered person. Finally, a small number [5.2 percent]
believed that lesbian, gay; bisexual and transgendered employees
receive less favourable
work assignments than do their
08
peers.'
heterosexual
Thus, another explanation for the apparent contradiction
between some data of fairness and others of sexual orientation bias
is that to the extent that one speaks in general terms about diversity
and fairness to LGBT people, the workplace and its policies are
perceived to be fair. When one explores the specific experiences
or concrete observations of lesbian, gay, bisexual or transgendered
employees, some Rainbow Network members believed that the
policies are applied less fairly. Given these results and the
reasonable inferences that can be drawn from them, it appears that
a significant current of bias may exist below the surface of
workplace interactions, and that LGBT employees are sometimes
expected to remain closeted about their sexual orientation or risk
suffering discrimination.
Moreover, to the extent that openness about one's sexual
orientation correlates with better perceptions of equal treatment,
this interpretation underscores the earlier recommendation to
maintain and strengthen DCA policies that support LGBT persons'
visibility at work. One may generalise this advice to other similar
employers faced with parallel correlations. On the other hand, if
sexual orientation prejudice is merely driven underground when
openly LGBT individuals are present, it is incumbent on managers
and peers, of all sexual orientations, to ensure that a climate of
hostility or discrimination is not tolerated even when such
individuals are absent or invisible. This last point sharpens the
unlawful discrimination by leaving their sexuality ambiguous, or even making it
appear mainstream");!d. at 27 n. 179 (one lesbian lawyer married in order to
make partner).
108 See Tables 29g, 29f, 29j, 29i. Brower, DCA Report, supra note 33, at 33.

2004-2005

PRIDE AND PREJUDICE

importance of the specific data on respondents' actual workplace
treatment and observations and their intervention after such
experiences.
RESPONDENTS ' EXPERIENCES AND TREA TMENT RELA TED TO
SEXUAL ORIENTATION

Beyond perceptions of fairness, the study inquired about
positive and negative personal treatment and experiences. It asked
Rainbow Network members and friends specific questions on what
happened to them during the past year, and what they observed
during that time period in various work settings.
Nearly one in four respondents heard negative comments
about themselves based on sexual orientation;' °9 more than one in
four were the subject of jokes, ridicule, or sniggering." Between
one in six and one in ten Rainbow Network members or friends
experienced negative actions, experienced verbal abuse or were
called derogatory names or terms based on sexual orientation."'
Finally, over one in ten reported that their sexual orientation was
used to devalue their credibility." 2

109 In the past year, 23.4 percent of respondents heard negative comments about
themselves based on sexual orientation and 4.4 percent heard such comments
more than four times. See Table 16a. Brower, DCA Report, supra note 33, at
37.
110 In the past year, 18.1 percent of respondents experienced negative actions
towards themselves based on sexual orientation with 4.4 percent experiencing
such actions more than four times. See Table 16c. Brower, DCA Report at 37.
"'1 9.6 percent of respondents experienced verbal abuse, and 26.4 percent were
the subject of jokes, ridicule and sniggering and 15.0 percent were called
derogatory names or terms based on sexual orientation. See Tables 16e, 16f,
16i. Brower, DCA Report at 37.
112 12.7 percent stated that their sexual orientation was used
to devalue their
credibility. See Table 16h. Brower, DCA Report at 37.
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Figure 12
Negative Treatment Relating to Own Sexual Orientation
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Some of respondents' open-ended responses are instructive.
"Another member of staff used offensive words towards me, once
' 113
he discovered I was gay. Making me feel uncomfortable."
"Security personnel seem to think the visual disparity between my
appearance and my gender identity is a subject of hilarity." 114
"Because I keep to myself and do not conform to the married with
children or clubbing model, people make up their own minds but I
have heard the word dyke used. Even though I have not identified
myself as being gay at work."'1 15 "Not invited to senior office
meetings as partners were invited and they did not want me to
attend with
my same-sex partner (no other reason not to be
1 16
invited)."

113
114
115
116

Open-Ended
Open-Ended
Open-Ended
Open-Ended

Comments
Comments
Comments
Comments

Q17.
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Brower,
Brower,
Brower,
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Figure 13
Responses to Negative Incidents Against Self
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Figure 14
Reasons for No Response to Negative Incidents Against Self
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Of the respondents who experienced some negative
comment or action due to their sexual orientation, 46.7 percent
chose to take no action in response, whilst 25.6 percent responded
by confronting the person responsible for the negative comment or
action. 117 Nearly as many [23.1 percent] discussed the incident
with a colleague or co-worker other than the perpetrator, whilst
117

Brower, DCA Report, at 39.
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only 7.7 percent
20.5 percent talked to someone else. 18 However,
9
officer."
senior
a
to
incident
the
reported
As telling as the data that nearly one half of respondents
did not reply to their negative treatment or experience is many
respondents' apparently pessimistic attitude. One half believed
that their intervention would be futile.' 20 A significant number
believed that intervention would be affirmatively bad for them or
121
Nearly five percent were unsure about how to
for their careers.
22
intervene.
Some examples of negative reactions to intervention are
illustrated by the open-ended comments: "If you complain a
meeting of the section would be called and all would deny saying
anything - it would then turn the attention on to you for making a
fuss in the first place."'123 "negative comments / jokes about
gay/transsexual people in particular are common at work and you
are a troublemaker if you don't keep your head down or join in
with the 'joke' - or you are very 'p.c' - and as a result not 'one of
the group""' 124 "I took relatively little action as I was worried &
still am that people would guess / find out about my transsexuality
as I am not out & may not be ready to be out at work for fear of
the reaction to
widespread ridicule & prejudice. I saw & heard
125
HQ."'
in
woman
a
as
presents
someone who now
It is possible that many Rainbow Network members did not
respond because they viewed the experiences as inconsequential.
A striking 45.4 percent reported that they believed the incident was
118 Brower, DCA Report at 39.
119 Brower, DCA Report at 39.

See Table 18.
120 Of the 46.7 percent of respondents who took no action in response to a
negative incident based on their sexual orientation, 50.0 percent took no action
because they thought that nothing constructive would come from intervening.
Brower, DCA Report at 39.
121 Nearly a third [31.8 percent] did not want to be branded a troublemaker or
feared some other action would be taken against them. Additionally, 13.6
percent took no action out of fear of reducing their chances of promotion. Just
over 9 percent [9.1 percent] did not act out of concern that they would by
thought to be gay or lesbian. Brower, DCA Report at 39.
122 4.5 percent. Brower, DCA Report at 39. See Table 21.

a23
Open-Ended Comments, Q15. Brower, DCA Report at 39.
124 Open-Ended Comments, Q15. Brower, DCA Report at 39.
125 Open-Ended Comments, Q15. Brower, DCA Report at 39.
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not serious enough to warrant intervention.126 However, given the
high percentage that feared retaliation or some other negative
action, it may be that some respondents simply had become inured
to this behaviour or expected it as part of their working conditions.
Again, the open-ended comments reflect the hypothesis:
"People just seem to take negative or derogatory remarks as par for
the course A day to day occurrence."' 127 "I am often called a poof
at work (in a 'jokey' situation) - but really, it isn't funny, but if I
don't go along with the 'joke' I feel even more embarrassed or
humilliated
[sic]. It's a quieter/easier life to just go along with
, 28
it.,
Indeed, as the last comment noted, some respondents
identified a coping strategy to remain silent rather than deal with
the situation. "I did not want to draw attention to myself."
"IGNORED IT, AND I TEND TO FIND THIS WORKS, IF I
REACT THEN HE WINS.' 29 "Sometimes making a comment
130
makes a bigger deal out of something than just letting it go.''
131
"Couldn't be bothered explaining why it was offensive."'
The data that nearly ten percent did not take any action
because they feared identification as gay or lesbian reinforces this
thesis. This reaction implies that being associated as homosexual
in the workplace often leads to negative treatment - a conclusion
with some basis.
"Another member of staff used offensive words towards
me, once he discovered I was gay.
Making me feel
uncomfortable."' 32 "Security personnel seem to think the visual
disparity between my appearance and my gender identity is a
subject of hilarity."' 13 "I. Not invited to senior office meetings as
partners were invited and they did not want me to attend with my
same-sex partner (no other reason not to be invited). II. Overheard
existing staff telling new staff about my S.O. and finding it very
126
127
128
129
130

131
132

133

Brower, DCA Report, at 39. Table 21.
Open-Ended Comments, Q13. Brower, DCA Report at 39.
Open-Ended comments Q17. Brower, DCA Report at 40.
Open-Ended Comments Q18.7. Brower, DCA Report at 40.
Brower, DCA Report at 40.
Open-Ended Comments Q15. Brower, DCA Report at 40.
Open-Ended Comments Q17. Brower, DCA Report at 40.
Open-Ended Comments Q17. Brower, DCA Report at 40.
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amusing." 134 " A manager is very clever with their obvious
distaste for my lifestyle and accompanying popularity." 135 "When
people became aware of my homosexuality, some people who I
had previously called friends stop talking to me! Others talked but
refused to acknowledge anything to do with what they had heard.
This was quite difficult for me to deal with but was 10 years ago.
People get used to it. ' 36 "My flexible working pattern was
challenged, despite it being established, because it was not based
on the _premise of family responsibilities in the traditional
sense." 137 "I have no 'firm' evidence that this has happened - it is
simply that the attitude of me particular colleague has changed
considerably since he was told that I am gay. The sniggers,
whispers, and 'appears' to be anti - gay - again, I can't prove this.
[..].138
Figure 15
Consequences of Responsive Action to Negative Incidents Against Self
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For those employees who responded to a negative work
experience based on their sexual orientation, 54.1 percent reported
that their intervention or action had no effect, whilst 41.7 percent
reported that the negative comments or actions stopped or
decreased in frequency. Approximately 4 percent reported the
person who made comments or took the actions was reprimanded
134
135
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or disciplined; one in five reported some other result. 139 Figure 15,
above, at Error! Bookmark not defined..
Respondents' successful actions included: "It isn't often
expected by people who make such derogatory comments that the
'victims' of such comments will challenge them. I find deflecting
comments back to the originator works quite well, but you have to
be quite confident about yourself to carry this off.''140 "My own
"dignified" response made it unworthy of him to pursue things
further PLUS court manager made him aware I was on to him
[and] so was she!' 14 1 "II. [to hearing existing staff tell new staff
about his/her sexual orientation and laugh] Just made people aware
that I knew problem [and] had overheard - not happened since. III.
[to uninvited approach by heterosexual colleagues to 'try
something different'] Discouraged and informed the staff members
that I am committed to partner and 'unavailable for
experiment' !"142 "He made another offensive comment in front of
more staff [and] was embarrassed and started to dig himself out of
a hole but made it worse so he shut up."' 143 "Made a joke of the
comments about me, to deflect any implied criticism about my
abilities that might be due to my sexuality"' 144 Some examples of
"other" responses were: "[talked to my] boyfriend, not a
146 "[talked to a] friend"' 147
colleague." 14 5 "Went to Welfare"'
Finally, at least one respondent admitted reporting the
incident inaccurately because of fears of negative consequences.
I did not tell the person I discussed the comment
with who had made the 'joke comment' about me.
They discussed it with the person who made the
comment. I had to lie and say the name of someone
who had left. I felt ashamed that I had pointed the
finger at the person who had left, but I felt I had no
139 See Table 19, 20. Brower, DCA Report at 42.

140 Open-Ended
141 Open-Ended
142 Open-Ended
143 Open-Ended
144

145
146
147

Open-Ended
Open-Ended
Open-Ended
Open-Ended

Comments Q20. Brower, DCA Report at 42.
Comments Q20. Brower, DCA Report at 42.
Comments Q20. Brower, DCA Report at 42.
Comments Q20. Brower, DCA Report at 42.
Comments Q18.7. Brower, DCA Report at 42.
Comments, Q24.7. Brower, DCA Report at 42.
Comments, Q24.7. Brower, DCA Report at 42.
Comments, Q18.6. Brower, DCA Report at 42.
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choice as the incident seemed to be getting out of
control, and 8I didn't want to be seen a
troublemaker. 14
A slightly more than 40 percent successful intervention rate
may appear somewhat disheartening. However, as stated earlier,
only one quarter of those who took some responsive action
confronted the perpetrator and considerably fewer than l0 percent
spoke to a senior officer. Many respondents spoke with a coworker or to someone else about their negative treatment. These
latter actions, whilst understandable, may not significantly affect
negative behaviours. Thus, it is unsurprising that half of the time
nothing changed. In light of respondents' fears of retaliation and
despite the relatively few interventions designed to address the
problem, the 41.7 percent successful intervention rate may be
actually rather encouraging.
Respondents' experiences with discrimination contain both
significant similarities and differences to their experiences with
negative comments or actions. One in five lesbian and gay
employees and one half of transgendered persons reported
experiencing discrimination at their workplace based on their
sexual orientation.
Only four percent of the heterosexual
employees reported being discriminated against based on sexual
orientation.
The distinctiveness of lesbian and gay identity in modem
Britain helps explain the disparity between the experiences of
LGBT persons and their heterosexual colleagues. Although British
attitudes about homosexuality are changing, 149 the spate of articles
on how mainstream gay and lesbian identity is actually illustrates
the opposite: that the sexual orientation identity of public figures
and others is still news.150

Open-Ended Comments, Q20. Brower, DCA Report at 42.
See, e.g., Laid Back Britons, THE CHEMIST AND DRUGGIST (UK), p 32 (8
June, 2002)(discussing the UK National Surveys of Sexual Attitudes); Tania
Branigan, One in Four Gays Suffers Mental Illness over Sexuality, THE
GUARDIAN (LONDON.) , Home at 15 (16 Nov., 2001)(discussing survey of gay
men and lesbians in Britain).
150 See, e.g., Libby Brooks, Without Prejudice,THE GUARDIAN (LONDON), at 2
(11 Dec., 2003)
14'

149

2004-2005

PRIDE AND PREJUDICE

More specifically, often when we think about sexuality, we
think of LGBT individuals as having a sexual orientation, but not
heterosexuals. 15 1 We rarely perceive the sexual orientation of nongay persons because they are viewed as 'normal', that is, we
measure difference from the heterosexual baseline.' 52 Accordingly,
we do not ordinarily notice the sexuality of non-gay people; they
are just 'people' and not a group viewed as characterized by their
sexual behaviour. 153 For example sexual orientation protections

151

For example, we ask whether homosexuality is biologically determined, not

whether sexual orientation is (including heterosexuality). Scientists and others
speak of finding a "gay gene," and not one for sexual orientation. See, Dean H.
Hammer, et al., A Linkage Between DNA Markers on the X-Chromosome and
Male Sexual Orientation, 261 SCI. 321 (1993). See also, Devon Carbado,
Straight Out of the Closet, 15 Berkeley Women's L.J. 76, 109 nn. 205-206

(2000).

152
Indeed, the word "heterosexual" did not come into the language until
preceded by, and perhaps, in contradistinction to, "homosexual."
DAVID
HALPERIN, Sex Before Sexuality: Pederasty, Politics and Power in Classical
Athens, in HIDDEN FROM HISTORY: RECLAIMING THE GAY AND LESBIAN PAST
37-39 (Martin Duberman, et al., eds. 1989).
153 Some segments of the British, Irish and American gay communities use the
term "breeder" to refer to all non-gay persons. E.g., Philip Hensher, The Gay
Mafia Hits Back at Its Enemies; Do We Want to Continue Being Sinister
OrganisationExerting Influence Behind the Scenes Or Not?, THE INDEPENDENT
(LONDON), Comment, at 16 (12 Nov. 2002); Rob Morse, We're here, we're
having a beer.... SAN FRANCISCO EXAMINER, at A-2 (29 June, 1997); Rich
Kane, AOHELL, Can A Gay Man Find Love Online?, OC WEEKLY (ORANGE
COUNTY, CALIF.), at 8, First Person (4 Apr., 1997); Michael J. Ybarra, Odd
Man In: Businessman Gavin Newsom Is the Latest Addition to S.F. 's Board of
Supervisors. His Biggest Selling Point? The Fact That He's A Straight White
Male - A Relatively Rare Commodity In That City, Los ANGELES TIMES, LifeStyle, pt E, at 1 View (31 Mar., 1997); Barbara Brotman, Gay Or Straight,
Readers Lust For 'Savage Love', CHICAGO TRIBUNE, Tempo, at 1 (21 Nov.,
1996); Edward Porter, Nine Dead Gay Guys, TIMES NEWSPAPERS, LTD.(U.K.),
Features, at 12 (21 Sept., 2003) (reviewing movie from the perspective of a
"boring old Breeder"), accord, Kevin Courtney, The Straight Talk, There's
never been a better time to be a gay Irishman. I hate to say it, guys, but being
straight is sooo last season. THE IRISH TIMES, (IRELAND), at 61 (24 Nov., 2001)
(using the term in Ireland as an 'affectionate term' by gay people for non-gays.).
The rhetorical impact of that term illustrates the pejorative, misleading, and
stigmatizing effect of a view that reduces people to one facet of their assumed
sexual activity.
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apply to gay and non-gay persons alike,' 54 but we usually do not
notice that symmetry. 15 5 Non-gay people appear not to need that
protection' 56 because they do not appear different enough to
provoke a negative reaction. 57 Thus, it is unsurprising that few
heterosexual DCA employees suffered negative treatment because
of their sexual orientation.

See,

e.g., Employment Equality (Sexual Orientation) Regulations
(2003/1661) ("Definitions 2. (1).- In these Regulations, "sexual orientation"
means, an orientation towards - (a) persons of the same sex; (b) persons of the
opposite sex; or (c) persons of the same or of the opposite sex.")
United States Supreme Court Justice Antonin Scalia's dissent in Romer v.
Evans, 517 U.S.620 (1996), provides a striking example of this inattention in his
description of the law challenged in that case.
He stated that the state
constitutional amendment at issue (Amendment 2) merely banned special rights
for gay people and returned Colorado law to neutrality. Romer, 517 U.S. at 63839 (Scalia, J., dissenting). On a purely descriptive level, he misstated the effect
of the Colorado law. Each of the ordinances affected by the amendment, e.g.,
Aspen, Boulder, Denver, and the state Executive Order, barred discrimination on
the basis of sexual orientation. Id. at 623-24, 626-27 (quoting Evans v. Romer,
854 P.2d 1270, 1284-85 (Colo. 1993)(Evans I). Amendment 2 prohibited antidiscrimination provisions based on homosexual, lesbian, or bisexual orientation
only. Colo. Const. Art. II, § 30b; Romer, 517 U.S. at 624. Thus, heterosexuals,
as heterosexuals, would have remained protected against discrimination under
these ordinances; gay people would not have been.
156 Cf., Romer, 517 U.S. at 631.
157 But see, e.g., Susan Ferriss & Erin McCormick, When a kiss isn 'tjust a kiss:
154

Castro bar tosses straight smoochers, SAN FRANCISCO EXAMINER, at A-1 (9
Mar., 1997)(gay bar owner ejects man and woman for kissing, SF Human Rights
Comm'n orders gay bar to change anti-heterosexual kissing policy to comply
with sexual orientation discrimination prohibitions.); Straight Couples Say
Ejected From Gay Hotel, CHATTANOOGA TIMES FREE PRESS (TN), at A2 (17
April 2004)(heterosexual couple asked to leave gay guesthouse in Key West,
Florida; violates city sexual orientation anti-discrimination law.).
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Figure 16
Personal Disc rimination on the Basis of Sexual Orientation
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Although it is unremarkable that more lesbian and gay and
transgendered employees report sexual orientation discrimination
than do their heterosexual counterparts, it should be of serious
concern that 20.3 percent of gay and lesbian employees and 50
percent of transgendered employees experience discrimination at
their workplace. 5 8 Figure 16, above, at 57.
Remember that slightly over one-half of the self-identified
LGBT employees are visible as non-heterosexual to their coworkers, and about one fifth more have come out to some but not
all of their co-workers. It follows that this visible group would
experience a higher percentage of discrimination than do
employees who hide their minority orientation or who are
heterosexual. 159

See Table Q23*Q34. Brower, DCA Report at 45. Care must be taken with
the figures on transgendered individuals as the sample size is small.
Nevertheless, the difference in percentages between transgendered persons and
158

others is striking - even given the significant numbers of lesbian and gay
p ersons (20.3%)
9 See Table

44. Cf Brower, Obstacle Courts, at 25. This conclusion is
borne out by the studies of the treatment of lesbian and gay men in the
California courts. The results in the English and Welsh courts are somewhat
more equivocal. On some measures, more closeted LGBT persons reported
more instances of harassment and negative actions. See above, text
accompanying notes 72 - 107.
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Moreover, visibility as a lesbian, gay, bisexual or
transgendered person appears to correlate with beliefs about
fairness and equal treatment, but not in an obvious way. One
might expect that this visible group of LGBT individuals would
experience more discrimination, and that, accordingly, they would
perceive more unfairness and inequality. The data do not always
reflect that pattern. 16 On some measures, the more open group
had higher perceptions of fairness than did their colleagues who
were less visible about their sexual orientation. Thus, treatment
and perceptions of treatment do not always coincide.
One might theorise that those measures where higher
perceptions of equal treatment correlate with increased visibility as
lesbian, gay, bisexual or transgendered illustrate that attitudes may
override actual experience. Possibly, the better one feels about
oneself and one's value as a diverse member of the DCA, the
better one is able to deal with problems. Respondents' comments
reinforce this theory. "It isn't often expected by people who make
such derogatory comments that the 'victims' of such comments
will challenge them. I find deflecting comments back to the
originator works quite well, but you have to be quite confident
about yourself to carry this off.",1 6 "My own "dignified" response
made it unworthy of him to pursue things further PLUS court
162
manager made him aware I was on to him [and] so was she!'
Thus, some of the open-ended comments by persons who
described their intervention strategies may demonstrate that
increased confidence as a LGBT person may lead to positive
results or at least to the perception of positive results.
This last caveat about perceptions of positive results is
important; perception is not reality. The data do not reflect that
openly LGBT persons actually experienced different treatment
based on sexual orientation than did their less open colleagues.
That parity held true for their treatment by others, their assessment
of the seriousness of their negative experiences, and their appraisal

160
161
162

See notes 63 - 75, and accompanying text.
Open-Ended Comments Q20. Brower, DCA Report at 42.
Open-Ended Comments Q20. Brower, DCA Report at 42.
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of the success or failure of remedial intervention.1 63 Thus,
although the data may suggest that perceptions of positive
treatment may coincide with increased visibility, actual
experiences do not reflect a difference.
As discussed earlier, alternative and less sanguine
explanations for the correlation between visibility and treatment
may exist. 164 Attitudes towards sexual minorities are kept
undercover in some workplaces. People may avoid expressing
negative comments or actions when they perceive others would be
hostile to them. Nevertheless, resistance to equal treatment based
on sexual orientation may persist. Those negative actions or
comments may only surface when LGBT individuals are believed
to be absent. For example, one respondent related a telling
experience. He is gay but closeted, and thus, is ostensibly
heterosexual to his colleagues. "I joined the Rainbow Network on
the pretext of being a "friend" whereas I am a full member but not
'out'. I received widespread negative comments & ridicule from
junior staff through to senior managers. I felt very uncomfortable
[and] I was able to see people's reaction as if is assumed I was
totally straight [and] why was I joining supporting this bunch of
'weirdos' ,,65
With respect to overt and covert bias inside and beyond
judicial systems, bias and prejudice remain even where people
profess not to have such attitudes. 166 Moreover, prejudice against
167
one group often correlates to prejudice against other groups.
163

See data sheets reflecting the cross-tabulation s of Question 44 (on visibility

of sexual orientation) with the other survey questions. (In the author's personal
files.)
'64 See above, text accompanying notes 72 - 107.and accompanying text.
165 Open-Ended Comments. Q10. Brower, DCA Report at 59-60.
166 See, e.g., Stonewall, Citizenship 21 Project, Profiles of Prejudice, (July
2003). Key Findings at 14 (there are high levels of prejudice in England against
some groups and even higher levels of denial or prejudice against those groups);
at 13 (people sometimes relate a smaller incidence of prejudice against certain
groups than other measures of the incidence of prejudice actually demonstrate),
at 15 (there appear to exist 'socially acceptable' and 'socially unacceptable'
prejudices, with people substituting the acceptable for the unacceptable.); see
generally, Charles Lawrence III, The Id, the Ego, and Equal Protection:
Reckoning with Unconscious Racism, 39 Stan. L. Rev. 317 (1987).
167 Stonewall, Profiles of Prejudice,at 12 (strong correlation exists between the
holding of racist and homophobic views).
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Other surveys of courts demonstrate that bias against lesbians and
gay men persists on many levels, even in the face of prohibitions
168
against sexual orientation discrimination and diversity training.
Further, lesbians and gay men routinely are among the groups to
whom American jurors report they cannot be fair - three times
more likely for gay litigants than for African-Americans, Asians,
Hispanics or Whites.' 69 Similarly, anecdotal accounts of prejudice
within UK juries also exist.1 70 Thus, it should be neither surprising
nor aberrant to find that sexual orientation bias exists in the DCA,
even where employees perceive relatively high levels of fairness or
equality.

168

See generally, Todd Brower, Obstacle Courts: Results of Two Studies on

Sexual OrientationFairness in the California Courts, 11 Am. U J.of Gender,
Soc. Pol'y & Law 39 (2003); Todd Brower, "A Stranger to Its Laws:"
Homosexuality, Schemas, and the Lessons and Limits of Reasoning By Analogy,
38 Santa Clara L. Rev. 65 (1997). Accord, "It has always been court staff whom
I have witnessed using negative comments or ridiculing LGBT people. These
are people who have been on Diversity courses!" Open-Ended Comments Q3.
Brower, DCA Report, at 56.
169 Peter Aronson, David Rovella, and Bob Van Voris, Jurors:
A Biased Lot,
THE NATIONAL LAW JOURNAL, at Al (2 Nov., 1998)(reporting results of annual
National Law Journal-Decision Quest 1998 Juror Outlook Survey)(USA); Ben
Schmitt, Poll: Jurors Would Buck Laws to Achieve Justice, FULTON COUNTY
(GA) DAILY REPORT (16 Nov., 1998)(USA)(reporting results of 1998 National
Law Journal-Decision Quest 1998 Juror Outlook Survey: less than 5% of
respondents said they could not be fair to a Black or Hispanic litigant, 17%
could not be fair to a lesbian or gay litigant.); Bob Van Voris, Voir Dire Tip:
Pick FormerJuror,at Al, NATIONAL LAW JOURNAL (1 Nov., 1999)(USA)(1999
Juror Outlook Survey results: 3% of respondents said could not be fair if a
litigant were Black, Asian, American Indian or White, 4% for Hispanic litigants,
12% if the party were a lesbian or gay man) The 1999 data show that among
respondents over the age of 65, 20.4 percent stated they could not be fair to a
lesbian or gay litigant. Press Release from Decision Quest on website:
www.nlj.com/1999/juryl 101, downloaded 2/8/00 1:18 pm PST.
170
Rachel Vincent, 'I overheardajurorsaying his idea of a drug dealer was a
big black bloke', THE GUARDIAN (LONDON) (28 Oct., 2003)(discussing racial
bias by jurors); Candida Lloyd, "Is that a writ in your pocket?", THE
INDEPENDENT (UK), (3 Feb., 2004)(same). However, most traditional British
legal doctrine has prevented examination of juror attitudes by empirical means.
Id.See also, R. v. Mizra, The House of Lords, THE TIMES (LONDON), (23 Jan.
2004); See generally, Peter Herbert, Racism, Impartiality and Juries, 146 New
L.J. no 6706, p 1138 (1995).
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Fig-re 17
Responses to Persona IscrImiaton
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Figure 18
Consequences of Responsive Actions to Personal Discrimination
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In contrast to negative treatment or action directed at
respondents because of their sexual orientation, when confronted
with actual discrimination, many more respondents tried to
ameliorate the situation. Nevertheless, the rate of effective
interventions decreased. Although 92.3 percent of employees
responded to being discriminated against based on their sexual
orientation, 57.1 percent reported that nothing resulted from that
action, 33.3 percent thought the discrimination stopped or
decreased in frequency or severity; 14.3 percent reported that they
were branded a troublemaker or some action was taken against
them; and 7.1 percent believed that the discrimination increased in
frequency or severity. 171 The Open-Ended responses detail some
incidents of discrimination:
171 See Tables 24, 25. Brower, DCA Report at 47.
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[I]n short, 15 years ago I was offered the post of
Principal Private Secretary of the Lord Chancellor;
came out; and the offer was withdrawn. I made
little secret of what had happened, and [his/her
circumstances were part of an investigation in the
cabinet office] which the then cabinet secretary
discussed with Permanent Secretaries. That was in
a period when attitudes were slowly beginning to
change. Since then, my sexual orientation has not
been an issue in formal terms72(although it has [...]
affected some relationships).1
The incident in question occurred a few years ago.
My working relationship with a young, female line
Manager broke down when one discovered I was
gay. She was a very religious person. She had a
very negative view of homosexuality as a result of
her beliefs. Having previously worked together
harmoniously before she discovered I was gay, she
started to pick fault with me once she
73 was aware.
supportive'
very
were
LCD personnel
"I HAVE NO EVIDENCE OF DISCRIMINATION, BUT
BELIEVE IT TO BE IN MY MANAGERS' MINDS. I AM
TEMPTED TO SAY IT EFFECTS THEIR JUDGEMENTS BUT
(IT COULD ALL BE IN MY
HAVE NO EVIDENCE.
MIND! !),014 "Not invited to various functions [and] events due to
having same-sex partner"'175 "Because I was a nice guy helping
with some [work] it was thought I
out a younger male colleague
176
was after sexual favours."'
Of those respondents who believed that they were
discriminated at work because of their sexual orientation, only1775
percent confronted the person who was the discriminatory actor.
Respondents' other actions taken in response to perceived sexual
Open-Ended Comments Q26. Brower, DCA Report
Open-Ended Comments Q26. Brower, DCA Report
'74 Open-Ended Comments Q26. Brower, DCA Report
:75 Open-Ended Comments Q26. Brower, DCA Report
176 Open-Ended Comments Q26. Brower, DCA Report
77 See Table 24. Brower, DCA Report at 48.
172

173

at 47.
at 47.
at 47.
at 47.
at 47.
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orientation discrimination varied: 46.1 percent looked for another
job, 42.8 percent discussed the incidents with a colleague or a coworker, 35.7 percent reported the incident[s] to a senior officer,
14.3 percent consulted an employment advisor, 1 15.4
78 percent talked
to someone else, and 7.7 percent took no action.
A large number of employees [75 percent], who did not
respond to personal discrimination, thought nothing constructive
would result from their action. 79 Some respondents stated: "I felt
it would be a waste of time" 180 "I did not wish to come out, since
my personal life is irrelevant and [too] complex to be explained to
colleagues. I [...] decided to let the issue pass."'181
Of equal significance, 75 percent feared being branded as
troublemakers or feared some other negative action would be taken
against them, and 25 percent believed that taking some action
would reduce their chances for promotion. As an important rebuke
to LCD reporting policies, 25 percent82 were unsure about what to
do or did not know how to intervene.'
One can compare the responses to survey questions about
discrimination and those relating to negative comments or actions.
With discrimination, few respondents directly confronted the
perpetrator; a much larger percentage reported the discrimination
to a senior officer. Respondents' interventions after negative
treatment or hostile behaviours, but not discrimination, followed an
opposite pattern. 183 However, here, too, many more Rainbow
Network members 184
chose oblique responses, such as talking to a
colleague or others.
Further, in discrimination experiences, more respondents
tried to remove themselves from the workplace than report the
discrimination or confront the behaviour.
Some open-ended
'1 85
comments reflected these choices: "Left the Court Service"
178

See Table 24. Brower, DCA Report at 48.

179 See Table 27. Brower, DCA Report at 48.
180Open-Ended Comments, Q22. Brower, DCA
181
182
183

39.
184

Report at 48.
Open-ended Comments Q21.12. Brower, DCA Report at 48.
See Table 27. Brower, DCA Report at 48.
Compare Table 24 with Table 18. Compare Brower, DCA Report at 48 with
See, e.g., "boyfriend, not a colleague." "Went to Welfare". Open-Ended

Comments, Q24.7. Brower, DCA Report at 48.
18' Accord, Open-Ended Comments, Q24.8. Brower,
DCA Report at 48.
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"Personnel took my complaint seriously and helped me move to
However, no action was taken against the individual
another job. '' 86
in question.
This choice is perhaps explicable because most respondents
reported that their intervention was ineffective. Moreover, even
with a higher response rate in discrimination experiences,
successful interventions decreased and negative consequences
increased. Nearly 15 percent stated that they were branded a
troublemaker and over 7 percent believed their intervention
exacerbated the discrimination bY increasing the severity or
One might question the
frequency of the discrimination.'
effectiveness of the LCD's policies and procedures with respect to
sexual orientation discrimination. Therefore, even more sharply
than with the prior recommendation on controlling negative
behaviours, the data reflect that, like the DCA, an employer with
similar responses ought to clarify its policies on incident reporting
and intervention and to monitor and improve the effectiveness of
those policies.
Differences between two forms of sexual orientation
discrimination may help explain the disparate reactions of
Anti-discrimination law
respondents to these behaviours.
recognises two separate types of actionable conduct, direct
discrimination and harassment. The former is treating some
persons worse than others in hiring, promotions, job conditions, or
The latter is creating or
other tangible consequences.' 88
maintaining a hostile workplace environment based on such things
not related to
as negative comments, jokes, and other behaviours
89
the grant or denial of tangible job benefits.'
Some employees may see a hostile workplace environment
as something to which they must simply become accustomed. For
186 Open-Ended Comments, Q25.6. Brower, DCA Report at 48.

See text accompanying notes 170, supra. Brower, DCA Report at 47.
See, e.g., DTI, Explanatory Notes to Reg. 3, notes 21-30, (interpreting the
2003 sexual orientation regulations); Anya Palmer, Discriminationon Grounds
of Sexual Orientation, 153 New L.J. No. 7101 (1829) (5 December 2003). Cf.
Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981) (US law).
189 See, e.g., DTI, Explanatory Notes to Reg. 5, notes 47 - 56, (interpreting the
2003 sexual orientation regulations); Anya Palmer, Discriminationon Grounds
of Sexual Orientation, 153 New L.J. No. 7101 (1829) (5 December 2003). . Cf,
Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986) (US law).
187

188
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example, "People just seem to take negative or derogatory remarks
as par for the course A day to day occurrence." 190 "I am often
called a poof at work (in a 'jokey' situation) - but really, it isn't
funny, but if I don't go along with the 'joke' I feel even more
embarrassed or humilliated [sic]. It's a quieter/easier life to just go
along with it." 191 One is tempted to attribute this employee
reaction to the proverbial British 'stiff upper lip.' To the extent
that that concept entails imperturbability or stoicism in the face of
adversity, it may not be far from the mark. 192 The open-ended
comments, however, suggest a certain resignation to hostility as
well. 193

A recent anthropological exploration of English behaviour
suggests an alternative perspective. In Watching the English The
Hidden Rules of English Behaviour,194 Kate Fox states that one
distinctive characteristic of 'Englishness' is an indirect, ineffectual,
moaning about problems. One does not complain to or confront
the source of ones discontent; one merely whines to a colleague or
other person, without proposing practical solutions. 195 Fox
contrasts this reaction to the more196direct, confrontational approach
of Americans or other foreigners.
190 Open-Ended Comments, Q13. Brower, DCA Report, at 39.
191 Open-Ended Comments, Q17. Brower, DCA Report, at 40.
192 E.g., Caroline Foulkes, Weekend: Family Life - Piling On The Agony Aunts;

They Claim To Improve Your Love Life, Save You Money And Make You,
BIRMINGHAM POST (UK) , at . 47, (17 Jan., 2004); Edmund White, Saturday
Review: Memoir: Europe, mon amour: To Edmund White, a child of 1940s
Ohio, the continent across the Atlantic was mysterious, peopled by exotic
stereotypes. As an adult - a frequent visitor to London and Paris - he has revised
his views, THE GUARDIAN (LONDON), Pg. 4 (17 Jan., 2004); Philip Howard,
Modern Times, THE TIMES (LONDON), at 45 (3 Jan., 2004). See also, KATE
Fox, WATCHING THE ENGLISH THE HIDDEN RULES OF ENGLISH BEHAVIOUR at

304-305, 301 (Hodder & Stoughton, London 2004)(pp. 304-305: discussing the
"grumpy stoicism" inherent in the English expression, "Typical!"
p.301:
discussing the silent complaint).
193 See, e.g., text accompanying notes 190 - 191.
194

KATE Fox, WATCHING THE ENGLISH

THE HIDDEN RULES OF ENGLISH

BEHAVIOUR (Hodder & Stoughton, London 2004).
195 KATE Fox, WATCHING THE ENGLISH, at 405.
196 KATE Fox, WATCHING THE ENGLISH, at 303 (discussing the reaction to bad

food or service), at 154 (discussing queue jumping).
Although she does not explicitly do so, one may separate her examples into
two situations. The first is where the reason for indirectness relates to the
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One may examine her discussion of queue jumping for
clues as to the indirectness and yet effectiveness of Rainbow
Network members' interventions after negative treatment or
experiences. Fox suggests that queue jumping is deeply offensive
behaviour at odds with an English person's sense of fair play and
with a primary social activity, standing in line. 197 Nevertheless,
she found that despite its offensiveness, the typical reaction to this
anti-social action was oblique and non-confrontational - comments
to others and not to the perpetrator. This reaction is intended to
police behaviour while still maintaining the normal rule of social
interaction 'not to cause a scene,' 'not make a fuss' or 'draw
attention to oneself' 1 9 8 Notice that those phrases are echoed in
respondents' open-ended comments about their interventions after
negative experiences. "If you complain a meeting of the section
would be called and all would deny saying anything - it would then
turn the attention on to you for making a fuss in the first place."' 199 .
"Sometimes making a comment makes a bigger deal out of
something than just letting it go,, 20 "IGNORED IT, AND I
TEND
20 1
WINS."
HE
THEN
REACT
I
IF
WORKS,
TO FIND THIS
Interestingly, Fox also found that these indirect responses
were often successful in preventing or curbing the abuse of queue
jumping among those who were attuned to the signals of the native
culture.
Accordingly, the English ability to police aberrant
behaviour through indirect means may help explain the

English desire not to make a fuss or be confrontational. See, e.g., Fox,
WATCHING THE ENGLISH, at 301-304 (poor service at restaurants, etc.); at 154156 (queue jumping). The second contain examples in which the complaint
serves as a ritualized moaning and is an instrument for social bonding and
interaction amongst peers. See, e.g., Fox, WATCHING THE ENGLISH, at 31-32
(weather complaints or general weather talk); at 199-200 (workplace moaning).
In the latter, oblique complaints are therapeutic and not intended to resolve
issues. Fox, WATCHING THE ENGLISH, at 199. It is the first category, the desire
not to confront or make a fuss, which may be relevant to understanding Rainbow
Network members' experiences and reactions.
197 Fox, WATCHING THE ENGLISH, at 154.
198Fox, WATCHING THE ENGLISH, at 156.
199Open-Ended Comments, Q 15. Brower, DCA Report at 39
200 Open-Ended Comments Q 18.7. Brower, DCA Report at 40.
201 Open-Ended Comments Q18.7. Brower, DCA Report at 40.
202 Fox, WATCHING THE ENGLISH, at 156-157.
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surprisingly high success rate (greater than 40 percent) of Rainbow
Network members' relatively passive interventions.
To the extent that Fox's work provides insight into
respondents' reactions, it may demonstrate an ingrained trend
towards indirectness, avoidance of confrontation, and consequent
mix of effective and ineffectual solutions.
We may often
characterise even the successful responses as oblique. "IGNORED
IT, AND I TEND TO FIND THIS WORKS, IF I REACT THEN
HE WINS. ' ' "My own "dignified" response made it unworthy
of him to pursue things further PLUS court manager made him
aware I was on to him [and] so was she!,, 204 "II. [to hearing
existing staff tell new staff about his/her sexual orientation and
laugh] Just made people aware that I knew problem [and] had
overheard - not happened since." 20 5 Moreover, when there is
confrontation, the shock of that response may increase its
effectiveness. "It isn't often expected by people who make such
derogatory comments that the 'victims' of such comments will
challenge them. I find deflecting comments back to the originator
works quite well,20but
you have to be quite confident about yourself
6
to carry this off."
In contrast to respondents' relatively passive responses to
lower-level negative experiences, with actual workplace
discrimination, more Rainbow Network members reacted
actively. 20 7 Moreover, fewer respondents believed that those
occurrences were not serious enough to intervene. 208 Nevertheless,
these discriminatory behaviours may be more entrenched in the
workplace, harder to eradicate, and demand more dramatic action
by management. Thus, there were fewer positive results after
respondents' interventions 20 9 and the situation sometimes
worsened after intervention. 210 These failures are especially
troubling because fewer respondents confronted the perpetrator
Open-Ended
Open-Ended
205 Open-Ended
206 Open-Ended
203

204

207
208

Comments
Comments
Comments
Comments

Q18.7. Brower, DCA Report at 40.
Q18.7. Brower, DCA Report at 40.
Q18.7. Brower, DCA Report at 40.
Q20. Brower, DCA Report at 42.

See text accompanying notes 171 - 176.

Table 27.

intervene.

209 See text

20% believed that the incidents were not serious enough to

accompanying note 183 - 187.

210 See text accompanying note 187.
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directly and more went to superiors, all actions recommended by
the LCD in these situations. 2 1 Finally, that some employees left
the job or the DCA reinforces the failure of existing mechanisms to
deal adequately with these issues.2 12
The 2003 Employment Equality (Sexual Orientation)
Regulations bring an opportunity to change old patterns, revise
employment practices and improve educational and training
efforts. Legislation now buttresses DCA and other UK employers'
workplace policies to prohibit hostile environments and direct
discrimination and make both employers and employees
responsible for this behaviour. 213 This should provide added
impetus to train and educate workers and managers to give them
tools to handle these situations.

211

See text accompanying note 183 (respondents' actions). For procedures in

case of discriminatory behaviours, see, e.g., LCD, Court Service Employee
Handbook, Equality and Diversity Statement, at 16-17 (1 April, 2002) ("If you
have a complaint")
212 See text accompanying note 185 -186.
213 Employment Equality Regulations (Sexual Orientation) at 22(1) (employer
liability), at 22(1) and 23(2) and 23(5) (employee liability - aiding unlawful
acts); ACAS, Sexual Orientationand the Workplace. A guidefor employers and
employees, at 8 (November 2003); DTI, Explanatory Notes, notes at 40-41
(Notes to Regs. 22 and 23)..
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OBSERVATIONS OF BEHA VIOURS DIRECTED AT LESBIAN, GAY,
BISEXUAL AND TRANSGENDERED INDIVIDUALS OTHER THAN

RESPONDENTS
OBSERVATIONS AND EXPERIENCES
Figure 19
Experiences in Court and Non-Court Settings

df I~ dp Ia

I

It

Because the DCA regulates courts and associated agencies

in England and Wales, Rainbow Network members observed the
treatment of LGBT persons in the legal system. Using DCA
employees to assess the treatment of LGBT individuals as court
users may appear to be a second-best solution. Of course, one

might profitably survey LGBT court users directly to gamner their
experiences.214
Gaining access to that survey population is
difficult, especially since court users are not members of one
particular organisation or reachable by any targeted means. Add to
that problem the difficulties inherent in any empirical work on
LGBT persons and the task is daunting.

However, the one research study that did assess the
personal experiences of lesbian and gay court users, the 2001
California Judicial Council Report, found that the court
employees' observations confirmed the experiences of that group
of
court not
users.21
5 reported
Accordingly,
Rainbow
Members
and
Friends
only
on their
own Network
experiences,
but also
214.

See, e.g., SOF CA Report; Brower, Obstacle Courts, 11 Am. U. J. of

Gender, Soc. Pol'y & the L. 39.

See, Brower, Obstacle Courts, 11 Am. U. L. J. Gender, Soc. Pol'y & the L.,
at 50.
211
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provided data on the treatment of LGBT people in the courts
whom they personally observed. Those observations did not
depend on Rainbow Network members' status as heterosexual or
non-heterosexual, and answers
rarely differed according to
216
orientation.
sexual
respondents'
The data on the treatment of others is significant for what it
says about the experiences of LGBT individuals in the courts, and
also because others' treatment influences one's own experiences in
the workplace. This section is divided into observations made in
non-court settings and those made in open court.
In workplaces other than open court (e.g., judge's
chambers, meetings, offices, etc), respondents observed the
following incidents involving LGBT individuals other than
themselves. Nearly two-thirds of Rainbow Network members
heard negative comments, ridicule, snickering, or jokes about gay
men or lesbians.2 17 A significant number of respondents had such
experiences from four to twelve times in the past year and some
more than twelve times.21 8
In that setting, two out of five respondents heard
disparaging terms or comments about LGBT individuals. Over
one out of every five respondents viewed negative actions taken
against that group and saw disparaging gestures towards them,
whilst over one out of ten respondents reported that sexual
orientation was used to devalue the credibility of a participant in a
case.219
See, Brower, DCA Report.
61.8 percent of respondents observed negative comments about LGBT
individuals one to three times over the past year, with 20.8 percent observing
such negative comments over 4 times. 60.1 percent of respondents reported
ridicule, sniggering or jokes about LGBT people, with 21.1 percent having four
to twelve such observations in the past year, and 7.4 percent having more than
twelve such observations. See Tables 9a, 9b, 9i. Brower, DCA Report, at 50.
Nearly twice as many women and men heard such negative comments. Women:
81.8 percent to men 49.2 percent. See Table Q9a*Q33. Brower, DCA Report,
at 50.
218 Brower, DCA Report, supra note 33, at 50.
219
Id.. Specifically, 40 percent of employees heard derogatory terms or
216
217

comments about LGBT individuals; 20.2 percent of respondents viewed
negative actions against LGBT individuals; 22.3 percent saw disparaging
gestures towards LGBT people. 11.0 percent reported that sexual orientation
was used to devalue the credibility of a participant in a case. See Tables 9k, 9c,
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Some of the open-ended comments are illustrative: "The
judiciary have a code when talking about non heterosexuals. The
phrase used for LGBT people is usually something like "isn't he a
queer chap ' " '220 "I have heard comments such as he's a shirt-lifter.

Backs to the wall lads," and "you can tell she's a dyke, she's
butcher than I am!",22' "Odd limp-wrist gesture" 222 "In a court
case between two gay women seeking custody of a child - the
words 'it's not normal, 223 "You know what they are, don't you"
were frequently used. One manager was referred to as 'She's one
of those" (She 224
may not be of course) What people don't know,
they make up."
Court employees also heard negative comments about
heterosexuals, albeit to a much smaller degree. Respondents heard
nearly five times more negative comments about gay men or
lesbians than they did about heterosexuals. 225 This disparity is not
surprising given that most people do not consciously think of
heterosexuals as having a sexual orientation, but rather as the norm
against which one measures LGBT individuals' sexual
orientation. 226 People tend to attribute any negative comments
about a heterosexual's sexual behaviour to that individual and not
227
to
the number
group asofa whole.
Accordingly,
oneabout
wouldheterosexuals'
not expect a
large
negative views
expressed

9j, and 91; and see Figure 19, supra, at 69. In a similar pattern to the negative

comments and ridicule, more women than men heard disparaging comments
about LGBT individuals and reported that sexual orientation was used to
devalue credibility. Disparaging comments: women 44.4 percent, men 37
percent. See Table Q9k*Q33. Devalue credibility: women 69.7 percent, men
54.1 percent. See Table Q9i*Q33.
220 Id at 51.
221 Id.
222

Id.

223

Id.

224

ld.

225

Id. at 50. Only 13.9 percent reported hearing any negative comments about

heterosexuals during that same period. See Table 9b.
226
See, e.g., Brower, supra note 52, at 62, discussing how the word
"heterosexual" first came into English in contradistinction to "homosexual.").
227 See, e.g., Carbado, 15 BERKELEY WOMEN'S L.J. 118 ("White heterosexuals
do not have to worry about whether a fictional film villain who is heterosexual
will reflect negatively on their heterosexuality," citing to Vito Russo, The
CelluloidCloset: Homosexuality in the Movies, (1981) at 207.

Vol. XIII

BUFFALO WOMEN'S LAW JOURNAL

sexual orientation, since people do not view their sexuality as
distinctive of the group. For example, a comment about the
promiscuity of a heterosexual is likely to be phrased (and
understood) in terms of that particular individual's actions ("She
sleeps with anyone."). In contrast, one may state a similar remark
about a gay man as a group characteristic (E.g., "No wonder he has
AIDS, poofs sleep with anyone."). 228 The responses to questions
about positive comments or actions based on sexual orientation
buttress this insight.
Figure 20
Positive Actions and Comments Towards Heterosexuals
and LGBT Persons (with reference to negative comments
against LGBT)
o]
positive over 4 times
positive actions towardspim
heterosexuals
U positive 1-4 times
h enegative over
4 times
O]negative 1-4times
L nav1tm
positive comments towards
heterosexuals

61.8

20.8

negative comments about .LGBT
0

20

40

60

80

100

percentage of respondents

In settings other than open court, the percentages of
respondents observing positive comments or actions towards
LGBT individuals and towards heterosexuals were similar.
228

Accord, id. at 99 ([A man] "can be moody, irritable, or brusque without it

being attributed to [his] sex, to biological changes in [his] life, or to
menstruating or experiencing "PMS."). For a striking comment about court staff
treatment of all sexual orientation minorities, see generally, Brower, supra note
52, at 61 ("When helping lesbians or gays some of the clerks handle their
paperwork touching only the tips or edges of the paper. Yet another court
employee stated, 'You never know what they did or touched."')
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Slightly over one in four respondents heard positive comments
about LGBT people. During the same period and in the same
setting, slightly less than one in four heard positive comments
about heterosexuals.229
However, respondents generally observed a greater
frequency of positive comments or actions towards heterosexuals
than towards LGBT individuals. Of respondents hearing positive
comments about LGBT people, 30.9 percent heard those comments
one to three times, 10.6 percent heard such comments from four to
twelve times, and only 1.1 percent over twelve times. In contrast,
only 10.6 percent of respondents heard positive comments about
heterosexuals one to three times, 13.8 percent between four and
twelve times, and 12.8 percent over twelve times. 230 Finally, more
people saw positive actions towards heterosexuals than towards
LGBT people.23'
In workplaces in and out of open court, respondents heard
negative comments about LGBT people approximately one and
232
one half times more often than they heard positive comments.
Thus, even though respondents heard positive comments, the
negative comments likely overshadowed the positive.
The
frequency of negative comments may provide a basis for sexual
minorities to perceive bias when
participating in the court system
233
employees.
or
as participants
In reporting the data on positive comments, the author does
not suggest that judges or DCA employees are or should be
engaged in favouritism toward LGBT individuals. The survey
229

42.6 percent of respondents heard positive comments about LGBT people in

non-court settings; 37.2 percent heard positive comments about heterosexuals.
See Tables 9c, 9f, 9g, and 9h. "With regard to positive comments about
heterosexual people, there are constant references such as 'good, family man'
etc." "I have never heard positive comments about heteros in a context which
implies negative assumptions about LGBT people. But all the time you hear
positive comments about defendants having the support of their (hetero)
partners. No problem with that." Brower, supra note 33, at 53.
o See id. Tables 9c, 9f, 9g, and 9h.
231 Positive actions: 32 percent towards heterosexuals compared to 27.6 percent
towards LGBT persons. See Tables 9c, 9f, 9g, and 9h. Id..
232 Non-court, 61.8 percent to 42.6 percent = 1.45. In open court, 27.7 percent
to 17.2 percent = 1.61.] Compare Tables 9a, 9e with 2a, 2e. Compare id with
55.
233 See notes 65 - 68 and accompanying text on perceptions.
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specifically requested information on positive experiences,
comments and observations based on sexual orientation in order
234
not to skew or distort respondents' replies towards the negative.
An accurate picture of sexual orientation fairness would include
both positive and negative experiences and observations.
Indeed, just as interesting as the number of positive
comments are the type of comments about LGBT people that
respondents perceived as positive.
The open-ended survey
responses show that positive comments or actions tended to be
those in which people treated sexual orientation minorities with
equal respect and fairness. Positive actions or comments included
situations where the judge used respondent's preferred gender
pronouns, or where neither the judge nor lawyers mentioned sexual
orientation in a same-sex assault matter.
The open-ended comments are instructive: "I was the
defendant in a civil action. The judge was extremely courteous
[and] referred to me [...] as 'Miss [X]' and used my preferred
235
identity (ea. Use of feminine pronouns like "she" [and] "her")"
"One case was of indecent assault by one female on another, and
no reference was made as to the sexuality of either party" 236 See
also this comment, "I counterbalanced the comment by the judge
or the barrister by saying positive things about him. She agreed
and we then went on to discuss how his approach worked better
due to his better reading23of
the situation - this was all in chambers
7
not in open court itself."

That survey respondents describe equal treatment or
respectful comments as positive tends to show Rainbow Network
members' low expectations of equal treatment within the DCA.
The other examples of positive treatment tend to be more
problematic. Often they involve stereotypes about gay men.
Again, the open-ended comments are illustrative. "The positive
comment related to my being a gay man [and] my attention to
personal hygiene [and] dress sense."238 "Positive comments along
lines of "you're well dressed, handsome [and] kind so you must be
234
235
236

237
238

Brower, DCA Report, supra note 33, at 14.
Open Ended Comments Q10. Id at 54.
Id.
Id.
Id.
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gay!", 239 Positive actions along lines of attempted pick-ups from
other (presumably LGBT) members of staffl 240 "Was asked to
conduct a sensitive interview (with a female colleague) because it
was felt the two of us would deal with matter better than the male
heterosexual alternatives. Illspoken, but obvious, assumption a
gay person would be better - stereotyping??, 24 1 "A collegue [sic]
said one time I was more approachable as a man because I was
gay! I took that as a positive comment as it was clearly intended as
such!", 24 2 One respondent offered "Regular speculation that LGBT
members of staff get promoted because of their sexual orientation!
(positive discrimination for a change!)",2 4' Thus, whilst correctly
labelled as positive, these comments have more than a hint of
stereotypical assumptions behind them or beliefs about
cliquishness.
As others have recognised, even the use of positive
stereotypes has undesirable consequences. 244 First, what appears
to be a positive stereotype to one person may not be to another.245
Second, and more importantly, to assert a positive stereotype may
actually reinforce negative ones as well. Saying that gay men have
good fashion sense or are more sensitive often comes with the
implied codicils that they are superficial and flighty or not tough

239 id.
240 Id.
241

Id.

242

Id.

243 Id.

Johann Hari, A Queer Way to Look at Gay People, THE INDEPENDENT.
(London), May 28, 2004 at 33; see Leonard Baynes, White Out: The Absence
and Stereotyping of People of Color by the BroadcastNetworks in Prime-Time
Entertainment Programming,45 ARIz. L. REV. 293, 324 (2003); Alex Johnson,
Jr., Rethinking the Process of Classification and Evaluation: Destabilizing
Racial ClassificationsBased on Insights Gleanedfrom Trademark Law, 84 CAL.
L. REV. 887, 916 (1996); Pat Chew, Asian Americans: The 'Reticent' Minority
and Their Paradoxes, 36 WM. & MARY L. REV. 1, 24 (1994); Re-reading
Differences in Feminist Critiquesof the Law School Classroom and the Problem
With Speaking From Experience, 98 COLUM. L. REV. 1757, 1758 (1998).
245 Richard McGregor, Foreigner-friendly Metropolis Has Global
Ambitions,
FIN. TIMES (London), Oct. 27, 2003 at 6 (discussing the Chinese in Shanghai
using stereotype of Jews as being clever with money, which they believe is a
positive statement about Jews).
244
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enough in business.246 Moreover, whether stereotypes are good or
bad, they often underline social difference 247 as they countenance a
view of people by reference to group features, and not as
individuals. 24 1 Although majority group stereotypes exist, people
rarely take them seriously as a shared characteristic, but as
something that applies to only some persons. 249
246

Cf, A. A. Gill, They're Winning the Generation Game, THE TIMES

(London), June 1, 2003 at 12 (discussing positive stereotypes of blacks as
carrying with them negative ones); Challengingthe Centipede, THE GUARDIAN
(London) Sept. 15, 1992 at 27 (Letters to columnist: "But perhaps the most
dangerous aspect of positive stereotypes is that they leave so much room for
other stereotypes. Your article provided some good examples. 'The Welsh...
are not good partners... are wonderfully indifferent to the art of administration.'
Not really all that different than saying all regions have an inbuilt sense of
rhythm, is it?")
24i See, e.g., Lois Sweet, CanadianDream Still Eludes Some. Many Find
That
They Face Stereotypes, Mistrust andIsolation, Toronto Star, July 12, 1992 at Al
(discussing stereotypes of Chinese as hardworking, entrepreneurial, good at
math).
248 Matt Keating, The Editor: From the Gay and Lesbian Magazines:
Living as
a Homosexual by the Muslim Book, THE GUARDIAN (London), July 28, 2004 at
24 (discussing choices of stereotypes that gay men have shown to them as
reality television); Johann Hari, A Queer Way to Look at Gay People, THE
INDEPENDENT (London), May 28, 2004 at 33. Interestingly, even articles trying
to demonstrate that stereotypes of gay people are sometimes inaccurate depend
for their punch on the contrast between certain gay people and the assumed
majority who conform to the stereotype. See, e.g., Simon Fanshawe, You Don't
Have to Play it Straight, THE GUARDIAN (London), August 11, 2004 at 2
(discussing the 'novelty' of gay men interested in playing and watching
football); but see, S. Thomas, Letters, We're Out at the Match Every Weekend,
THE GUARDIAN (London), August 14, 2004 at 21 (letter from reader who states
that the previously cited article by Simon Fanshawe is facile and a twodimensional portrayal of gay men's attitudes towards football).
249 On majority group stereotypes, see notes and accompanying text. See also,
e.g., Cary Darling, Queer Idea for Dire Straights, HERALD SUN (Melbourne,
Austl.), Sept. 24, 2003 at H 1 (discussing 'Queer Eye for the Straight Guy,' the
American television show shown in the UK, Australia, and Canada, as
perpetuating not only stereotypes of gay men as flamboyant fashion mavens, but
of straight men as inveterate slobs - which no one really believes is true for all
straight men); Sally Morrell, On TV, Queer is the New Normal, HERALD SUN
(Melbourne, Austl.), Oct. 8, 2003 at 20 (as above, and also while author
discusses how stereotypes are not always true, she insists [with laughter] that
gay men are all more fashionable than non-gay men, or than women, even as she
clearly dismisses the portrayal of non-gay men as having no taste and living in a
pig-sty). But see, David, Skinner, Queer Like Us - What 'Queer Eye for the
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Although the absolute percentages are smaller, the same
general pattern of positive and negative experiences holds true for
respondents' observations of open court settings. In open court,
over one out of every four respondents heard negative
comments, 250 with over one out of every five hearing ridicule,
snickering, or jokes about gay men or lesbians. 25 1 Only a little
more than one out of twenty respondents heard negative comments
about heterosexuals during that same period.252 Respondents heard
positive comments and saw positive actions towards heterosexuals
more often and at a higher frequency than they experienced
253
positive comments or positive action towards LGBT people.
The open-ended responses to in-court experiences reflect
some inferences familiar from the out-of-court environment, as
well as issues specific to the courtroom. Respondents stated,
"Usual in Family Proceedings to put down to sexuality inability to
care for children." 254 "In child cases, any accusation is used and
judge dealt with matter in his judgment (custody to gayStraight Guy' Does -- and Doesn't -- Mean for Our Culture, THE DAILY
STANDARD (London), Aug. 14, 2003 (stereotypes in the show function as a way
for people to interact with each other, as fantasy and not the reality of relations
between gays and non-gays).
250 In open court, respondents observed the following incidents
involving LGBT
individuals other than themselves:
27.7 percent of respondents observed
negative comments about LGBT individuals over the past year, with 13.5
percent observing such negative comments over 4 times. See Table 2a. Brower,
DCA Report, supra note 33, at 55.
251
22.7 percent of respondents reported ridicule, sniggering or jokes about
LGBT people, with 11.3 percent having more than four such observations in the
past year.
17 percent heard derogatory terms or comments about LGBT
individuals, 8.8 percent saw disparaging gestures towards LGBT people. 8.6
percent of respondents observed negative actions against LGBT individuals;
23.4 percent reported that people used sexual orientation to devalue the
credibility of a participant in a case. See Tables 2(i), 2(k), 2(j), 2(c), 2(1). Id.
252
Only 5.8 percent reported hearing any negative comments about
heterosexuals during that same period. See Table 2(b). Id.
253 23.5 percent heard positive comments about heterosexuals,
with 14.5 percent
hearing such comments over 4 times, and 11.8 percent over twelve times. In
contrast, 17.2 percent of respondents heard positive comments about LGBT
people, 14.3 percent from one to three times. During the same period and in the
same setting, 18.7 percent of respondents saw positive actions towards
heterosexuals, whilst 14.3 percent saw positive actions towards LGBT
individuals. See Tables 2a, 2b, 2i, 2k, 2j, 2c, 21, 2f, 2e, and 2h, 2g. Id.
254 Open-Ended Comments, Q3. Id.
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man/father). 255 "In a court case between two gay women seeking
custody of a child - the words 'it's not normal ' 256 "You know
what they are, don't you" were frequently used., 257
One
respondent stated, "It has always been court staff whom I have
witnessed using negative comments or ridiculing LGBT
people.
258
These are people who have been on Diversity courses!,
Interestingly, a number of the responses to the open-ended
questions about in-court experiences reflect that disparaging
remarks and negative comments about sexual orientation
minorities are sometimes a tactic used by counsel to win cases.
For example, "In a court case between two gay women seeking
custody of a child - the words 'it's not normal" 25 "You know what
they are, don't you" were frequently used." "This was always used
in order to 'fight' for their client, especially where children were
concerned. 260 "Comments were made by Counsel not Court staff
- so it was not my place to make a point! (they do not take well to
being spoken to by a court usher!!y!)26 1 "In child cases, any
accusation is used and judge dealt with matter in his judgment
(custody to gay-man/father)" "In the event (and as anticipated)
counsel for262the other party made his own devastating comments in
response"
To the extent that court staff make disparaging remarks
about lesbian, gay, bisexual or transgendered people, this situation
may reflect a flaw in diversity education and training, or perhaps a
lack of will to enforce the culture of tolerance and to take diversity
seriously that the DCA professes. The use of sexual orientation
bias as a tactic to win cases is a matter beyond the scope of the
DCA as an employer. It may' fall within the remit of judges'
control over their courtrooms,
or of the General Council of the
255

Id.

256

261

id.
id.
Id.at 56.
Id.
id.
id.

262

Id.

257
258
259
260

263

See, e.g., Judicial Studies Board, Equal Treatment Bench Book, ch. 14

(Sexual Orientation) (1999) (The Judicial Studies Board is the organization that
is responsible for training and instruction for all full- and part-time judges).
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Bar, and/or the Bar Council, and the Law Society's jurisdiction
over their members.264
INTERVENTION AFTER WITNESSING NEGATIVE BEHAVIOURS
TOWARDS LESBIAN, GAY, BISEXUAL AND TRANSGENDERED
PEOPLE
Figure 21
Responses to Negative Experiences or Observations
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See, e.g., Bar Council, Code of Conduct of the Bar of England and Wales,
para. 204, 305.1 (Bar Council); Law Society, Solicitors Anti-Discrimination
Code 7.02; Law Society Code for Advocacy 2.4 (Amended January 13, 2003)
(Solicitors Advocates, Registered European Lawyers, and Bodies Corporate
recognized as litigators).
264
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Figure 22
Reasons for Not Responding To Negative Experiences or Observations
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After witnessing negative behaviours against LGBT
persons, Rainbow Network members had to decide whether and
Respondents' interventions in workplace
how to intervene.
settings after witnessing negative behaviours towards LGBT

individuals mirror their interventions after experiencing negative
behaviours directed at themselves. A significant percentage took
Many believed that nothing would result from
no action.
intervening, and an important percentage thought that the incidents
were not sufficiently serious to intervene. 26 5 A similar pattern also
exists when respondents witnessed behaviours in open court,
smaller percentage thought the incidents
although a considerably266
insufficiently important.
Of those respondents who observed negative actions or
comments towards LGBT people in work settings other than open

265

Compare experiences towards themselves (46.7 percent took no action; 50

percent because they believed no effect would result; 45.4 percent believed not
serious enough) with witnessed actions against others (50 percent took no
action; 47.5 percent because they believed no effect would result; 42.5 percent
believed not serious enough). Cf, Brower, DCA Report, supra note 33, at 56-62
with 39-43.
266 Compare experiences in open court (50 percent took no action; 44.4 percent
because they believed no effect would result; 28.5 percent believed not serious
enough) with witnessed actions against others, 50 percent took no action; 47.5
percent because they believed no effect would result; 42.5 percent believed not
serious enough). Cf., id., at 64-67 with 56-62.
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court, half took no action.267 For those who took no action in
response to a negative comment or action, nearly half thought
nothing constructive would come from intervention; 268 22.5
percent feared being branded a troublemaker, feared reducing their
chances of promotion, or feared having some other negative action
taken against themselves or others. 269 Another 7.5 percent
believed that they might be thought to be gay or lesbian2727and
it
1
never occurred to 7.5 percent of respondents to intervene.
Again, the open-ended comments are illustrative. "A
colleague (aware of my sexuality) (gay) said to me 'that jury will
never come to a verdict - there are a couple of poofs amongst
them' I relayed this comment to a colleague as I was hurt
personally by the comment - I took no other action as I did not
want to be seen as a trouble-maker." 272 "Comments were made by
Counsel not Court staff - so it was not my place to make a point!
(they do not take well to being spoken to by a court usher!! !)273
"I joined the Rainbow Network on the pretext of being a "friend"
whereas I am a full member but not 'out'. I received widespread
negative comments & ridicule from junior staff through to senior
managers. I felt very uncomfortable & I was able to see people's
reaction as if is assumed I was totally straight & why was I joining
supporting this bunch of 'weirdos' ,274
Whilst one half of employees took no action in response to
negative actions or behaviours, over a third confronted the person
who made the comments or performed the actions.275 17.1 percent
discussed the actions with a colleague or co-worker, 10.8 percent
talked with someone else, including 1.5 percent consulting a legal
or employment 276
advisor, and only 7.8 percent reported the action to
a senior officer.
267

50 percent. See Table 11. Id.at 59.

268 47.5 percent. See Table 13. Id.
269 Seetables 14.8, 14.9, 14.4- 14.10, 14.12.
270 See table 14.4.
271 See table 14.11.
272 Brower, DCA Report, supra note 33, at 54.
273 Id.
274 Id.

275 See id.at 52, fig. 21 (figure showing that 35.9% of employees confronted the

person who made the comment or performed the actions).
76

Id. fig. 21.
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Some examples of respondents' interventions and actions
follow: "I counterbalanced the comment by the judge or the
barrister by saying positive things about him. She agreed and we
then went on to discuss how his approach worked better due to his
better reading of the situation - this was all in chambers not in open
court itself." 2 77 "Have told somebody there I have felt that their
attitude/comments totally inappropriate and reminded them about
diversity issues ,,278 "I did try [and] justify the network [and] why
it was there [and] did remind some people of the Court Service
policy towards diversity I also used my experience of the reaction
to a 'friend' of the network when introducing Diversity courses
albeit under the guise that my orientation was heterosexual ' 279 "In
the [second] case, as in confronting the person I made it clear I was
a supporter of the Rainbow network, [and] they know I am not
LGBT, they were taken aback. I had challenged their stereotypes.
They said that in future they would be more careful what they said,
as it was not always clear what peoples' views might be! I don't
their prejudice but I hope they will modify their
think it will28stop
0
comments.,
Notice that in the last two examples, respondents appeared
to believe that intervention by non-LGBT persons may have a
more beneficial effect because it was less expected. This point
would seem to evidence two facts about the DCA workplace and
about workplaces generally. First, the shock value of heterosexual
intervention to LGBT bias reinforces the hypothesis that sexual
orientation prejudice may still be acceptable in the DCA and may
281
simply be driven underground in the presence of LGBT persons.
Second, the positive behaviours, support, and interventions
of heterosexual co-workers are very important to creating a climate
that values diversity and sexual orientation fairness. Naturally,
given that the majority of DCA employees are heterosexual, the
attitudes and behaviours of that group are crucial to the success of
any non-discrimination programme.

277
278

Id. at 53.
Id. at 54.

279

id.

280 Id.
281 Id.
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However, the numbers alone are not the whole story.
People often believe that diversity issues are important primarily to
minorities 282 and that minority group members may be
hypersensitive or exaggerate the significance or proper meaning of
events and behaviours.283 Thus, having heterosexuals intervene
and correct sexual orientation bias reinforces the point 284
that nondiscrimination is a legitimate concern deserving attention.
Of those employees who did intervene upon observing
negative actions or comments toward lesbians or gay men outside
the courtroom, nearly one half reported that their actions had no
effect, 2 85 whilst over a third stated that the negative actions or
comments stopped or decreased in frequency. 2& Only a small
number stated that the person responsible was reprimanded or
disciplined.287 Disturbingly, a small, but significant, number

282

Cf, Chris Baker, Chain Reaction, LAW SOCIETY GAZETTE, 100 No. 42 at 18

(2003); Stephanie Wildman, The Master's House: Essays in Memory of Tina
Grillo: Democratic Community and Privilege: The Mandate for Inclusive
Education, 81 MINN. L. REV. 1429 (1997) (white faculty often put students of
colour on the spot for issues perceived to be racial).
283 Carbado, supra note 150, at 123 (analysing an anecdote
from the work of
Black scholar, Cornel West, about his failure to get a taxi in New York, and the
validation of that fact by a white woman.); see also, Katheryn Russell, Essay,
Affirmative (Re)Action: Anything but Race, 45 AM. U.L. REV. 803, 806 (1996);
Rebecca Fowler and Patricia Wynn Davis, When the Force is Against You, THE
INDEPENDENT (LONDON), May 22, 1996 at 2; but see, Tom Worden, Girl with
Nice Melons in Job KO, THE SUN (UK) Dec. 13, 2000); Christopher Zinn,
Ruling Says 'Pom'Not Racist, THE GUARDIAN (LONDON), May 22, 1997 at 13.
For a striking historical example in American constitutional law, see, Plessy v.
Ferguson, 163 U.S. 537, 551 (1896), overruledby, Brown v. Bd. of Educ., 347
U.S. 483 (1954) (striking historical example in American constitutional law that
the doctrin of 'separate but equal' is only negative because Blacks see it as
such).
284 See, Brower, DCA Report, supra note 33, at 54. Accord,
Peter Halewood,
White Men Can't Jump: CriticalEpistemologies, Embodiment, and the Praxisof
Legal Scholarship, 7 YALE J.L. & FEMINISM 1 (1995); Carbado, supra note 150
at 122. Note, I do not accept the accuracy of this conception, but it is common.
285 Brower, DCA Report, supra note 33, at 57 fig. 23.
286 Id.
287 Id.
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reported an increase in the negative
288 behaviours or retaliation
against him or herself for intervening.
Figure 23
Consequences of Responses to Negative Experiences or Observations
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Given that only 35.9 percent confronted the person making
the comments or actions, it is encouraging that about a third of the
interventions ameliorated the situation. 289 On the other hand, most
respondents took no action or took actions not reasonably
calculated to change the behaviours they witnessed. Accordingly,
one might conclude that a need exists for further education on
remedial procedures or on more effective intervention techniques.
Despite the significant amount of active intervention, one
half of all persons witnessing negative behaviours decided not to
act. That fact suggests passivity or acceptance of negative
treatment towards sexual orientation minorities, even amongst
members of the Rainbow Network, a group from whom one might
have expected a higher level of action. If even this group remained
inactive in the face of these negative behaviours, one might expect
non-members to be even more inert.

288

Id. 5.1 percent stated that the negative actions or comments increased in

frequency or severity, and 2.5 percent stated that they were branded a
troublemaker or some action was taken against them.
289 One cannot assume that because the percentage of confrontations
roughly
mirrored the success rate, confrontation was the most appropriate or winning
strategy. Study questions were not sorted by type of intervention and then
matched with consequences.
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Alternatively, perhaps Rainbow Network members are in
the best position to judge the importance of these incidents for
LGBT people. A sizeable number of persons did not act because
they believed that the incidents were not sufficiently serious. It
can be difficult to assess objectively the nature of the comments or
actions that these respondents deemed too inconsequential to
warrant intervention.
Some of the open-ended comments about seriousness are
instructive. "Mainly I did not think any incidents were serious or
meant to be offensive or discriminate." 290 "I was with a good
friend whom I have known for 20 years - we often exchange
jokes." "I was happy for her to tell me the jokes. 2 91 "Just general
'homosexual' jokes, Good look[ing] barrister gay, "what a shame"
comments made." 292 "to put this into perspective - there have been
293
more jokes about people eg the Irish than aimed at LGBT staff'
Apparently, for some workplaces and with certain people, a
certain amount of personal comments and joking about personal
characteristics is deemed acceptable or welcome. 294 Remember,
however, that not all respondents viewed these types of behaviours
in the same light. Some were distressed or intimidated into
remaining silent for fear of being thought of as a troublemaker or
not part of the group.
E.g., "negative comments / jokes about gay/transsexual
people in particular are common at work and you are a
troublemaker if you don't keep your head down or join in with the
'joke' - or you are very 'p.c' - and as a result not 'one of the
290
291

292

Open-Ended Comments Q15. Brower, DCA Report, supra note 33, at 60.
Id.

Open-Ended Comments QIO.

Id. Although the author of this comment

obviously believed the remark was trivial, it also reflects how ingrained
heteronormitivity or heterosexual privilege is, even amongst LGBT people.
Non-gay persons never have to hear the comment, "What a shame that you're
straight." Other similar comments are: "It's OK with me if you're gay," "I don't
care that you're gay," and "When we look at you, we don't see a gay person."
Accord, Carbado, 13 BERKELEY WOMEN'S L.J. 121.
For more on
heteronormativity, see notes 150-157 and 226-228.
293 Open-Ended Comments Q1O. Brower, DCA Report, supra note 33, at 60.
294 See, e.g., Fox, Watching the English, supra note 191 at 179-182 (describing
the use of humour in English workplaces and positing that humour is one of its
most striking features. She also finds that humour is used to a greater degree
than in the United States or most other countries).
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group ' ' 295 "If you complain a meeting of the section would be
called and all would deny saying anything - it would then turn the
attention on to you for making a fuss in the first place. ' '296 "Did
not want to approach person as I work opposite them and felt I
could ignore it. The comment was about others not myself. Spoke
to another member of staff, a friend,
as I was upset but took no
297
further action 'to keep the peace'.'
Still others may have developed an increased tolerance for
these behaviours. For example, "Discussed with colleague and
agreed comments were inappropriate but felt it would cause too
much aggravation to deal with it." 298 "Did not want to approach
person as I work opposite them and felt I could ignore it. The
comment was about others not myself. Spoke to another member
of staff, a friend, as I was upset but took no further action 'to keep
the peace'. ' 299 "You are not going to change peoples minds,
°
opinions ' ' 30
1 "Couldn't be bothered explaining why it was
offensive
Nevertheless, even if we assume that these comments and
actions are benign or somehow acceptable to respondents, we
should consider the effects on non-employees who might overhear
or be the subject of these remarks. Court users are usually
infrequent targets or witnesses of these behaviours. They may not
realise the context of workplace humour, and may come away
from these experiences with a much less sanguine view of the
courts' fairness towards LGBT individuals. °2 As the DCA has
recognised, an organisation that is explicitly concerned with justice
needs to be a leader in diversity, both for its employees and for the
295
296
297

Open-Ended Comments Q15. Brower, supranote 33, at 61.
Id.
Open-Ended Comments, Q13. Id.

298 Id.
299 Id.

Open-Ended Comments Q14.12. Id.
Open-Ended Comments Q15. Id.
302 See generally, Brower, supra note 52 at 64-65 (In California, heterosexual
court employees had higher perceptions of fairness than did lesbian and gay
court employees, and both groups of employees had higher perceptions of
fairness than did court users.); see also, LCD, Draft Report of the Corporate
Image and Publications Working Group, Image and Diversity, secs. 1-2, at 5657 (March 1, 2000).
300
301
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public. 30 3 Similarly, even if respondents were used to these
behaviours and saw them as inconsequential does not mean that
newer employees or more casual observers would agree with that
assessment. E.g., "There is a certain amount of 'joking' about
everybody's sexuality / lifestyle which goes on in my workplace. I
have personally never felt threatened
in any way, but I feel it could
30 4
appear unpleasant to a newcomer."
Figure 21 - repi inted
Responses to Negative Experiences or Observations
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Figure 22 - reprinted
Reasons for Not Responding To Negative Experiences or Observations
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In contrast to the out-of-court experiences, a higher
percentage of respondents acted when they observed in-court
Nick Smedley, Minority Report, A Review of the DCA 's Diversity Strategy
(January 2004) (Draft).
04 Open-Ended Comments Q17. Brower, supra note
33, at 62.
303
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behaviours. They viewed the in-court activities more significantly
than the non-court ones. Specifically, only 28.5 percent believed
30 5
the in-court behaviours not serious enough to intervene
compared to 42.5 percent for out of court actions.
As with the out-of-court behaviours, fifty percent of those
respondents who observed negative actions or comments towards
LGBT people in open court took no action. However, their other
responses differed from the out of court experience. In court,
twice as many Rainbow Network members discussed the incident
30 6
with a colleague or co-worker than confronted the perpetrator.
Out of court, the inverse was true. 307 The reasons for the reversal
are unclear. As the following data show, an extraordinarily high
proportion of respondents feared unfavourable consequences for
any action. Perhaps they also feared negative responses from
intervention and sought to minimise the consequences by merely
speaking to a co-worker rather than interceding more
meaningfully.
Fear would appear to govern many of respondents'
decisions after the in court experiences. For those that took no
action in response to a negative comment or action, a remarkable
72.9 percent feared being branded a troublemaker, feared reducing
their chances of promotion, or feared having some other negative
action taken against themselves or others. 44.4 percent did not
think anything constructive would come of intervening; 11.1
percent believed that people would think they were gay or lesbian.
In addition, 28.5 percent
did not think the incidents were serious
30 8
intervene.
to
enough
The most noteworthy aspect about these findings is the
extraordinarily high number of respondents who feared negative
consequences from their intervention. Despite this fear, no
respondent reported retaliation in this context.
Accordingly, the
issue may be one of perception rather than reality - a nonetheless
305 See Table 7.1. Id. at 64-67.
306 See Tables 4.4, 4.3. Only 14.2 percent confronted the person who made the

comment or performed the action, whilst 35.7 percent discussed the incident
with a colleague or co-worker. Id. at 67.
307 See Tables 11.4, 11.3. Out of court: confronted perpetrator, 35.9%; talked to
colleague, 17.1%. Id. at 64.
308 See Tables 7.8, 7.9, 7.10, 7.4, 7.3, 7.1. Id. at 67.
309 See Table 5. Id. at 69.
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very real challenge, but one that would call for different
mechanisms to resolve it.
On the other hand, respondents' intervention was only
successful one half of the time. Of those persons who intervened
upon observing negative actions or hearing negative comments
directed at lesbians or gay men in open court, one half reported
that their intervention did not reduce or stop the negative
comments, and one half reported that the negative comments
stopped or decreased in frequency or severity.
None reported
311
intervention.
their
to
reaction
other
any
One might posit that respondents' negative experiences
with intervention in other contexts might have led to these fears
here. 3 12 Moreover, as the open-ended responses illustrate, some
respondents may have believed that their intervention would be
particularly poorly received in court.
For example: "Comments were made by Counsel not
Court staff - so it was not my place to make a point! (they do not
take well to being spoken to by a court usher!!!),' 3 13 "remarks
made by counsel appearing before the Court of Appeal (Civil
Division)., 314 "Maker of remarks was someone with Judicial
capacity [and] grade 2 status in the LCD., 315 The last comment on
the high rank of the perpetrator reflects a certain intimidation on
the part of the respondent, as well as showing that sexual
orientation bias may reach to the upper levels of the judicial
system.
Finally, respondents' fears of negative reactions may be
consonant with findings in other DCA staff survey analyses. Other
surveys of the DCA have reported that some employees have been
316
sceptical about various departments' commitment to diversity.
See Tables 5.1, 5.2. Id.
SeeTables 5.3 -5.7. Id.
312 See notes 139 - 148, 183 - 187, and 285 - 288 and accompanying text.
313 Open-Ended Comments, Q8. Brower, DCA Report, supra note 33, at 67.
314 Open-Ended Comments, Q3.
Id.
315 Open-Ended Comments, Q15. Id.(Setting workplace, non-court.).
316
See e.g., Ionann Management Consultants, Ltd., Report of the Training
Needs Analysis of the LCD, (Draft) at 10, sec. 3.1. (pre-August 2001)
(Overview: while there is an energetic paper commitment to equality and
diversity within the LCD, there appears to be a considerable chasm between the
vision and the operational reality.); id. at 10, sec. 3.4, Managing Diversity; see
310

311
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Accordingly, respondents' fears of negative consequences,
although not always borne out by their experiences in this context,
may have been shaped by other observations or events.
Figure 23 - reprinted
Consequences of Responses to Negative Experiences or Observations
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Because the number of valid responses for this series of
questions is relatively small, one must exercise caution in
interpreting the responses. However, there is a clear pattern
showing that intervention after in-court experiences was as often
ineffective as it was effective. Nevertheless, the amount of
amelioration appears high in comparison to the percentage of
interventions that would seem calculated to be productive. Most
employees who acted chose to discuss the incident with a coworker, where the possibility of corrective action would be quite
low. Moreover, of those who observed a negative action or
comment, no one reported the incident to a superior. A possible
explanation for this may be that if offending party were a solicitor,
barrister, or judge, employees may perceive that their superior does
not have the authority to address and rectify the conduct. Thus, in

also, Smedley, supra note 302 at 9-10 (finding a growing sense of cynicism and
scepticism by staff at all levels about the commitment of the DCA to diversity
goals); cf Ethnos, Survey of PROUD Members, Summary of Preliminary
Findings, (2003) at 1-2 (noting that PROUD members had little confidence in
DCA grievance procedures and that only 47% of ethnic minority members of
PROUD agreed that the DCA valued diversity, whilst 79% of white members of
PROUD agreed that the DCA did so).
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half of the cases, the employee intervention did not remedy the
situation.
Nevertheless, that 50 percent of respondents reported an
improvement in behaviour suggests that something positive is
happening, although it is difficult to know exactly what. People
may perceive in court behaviours to be more serious and deserving
of correction. That theory is corroborated by the data that
significantly fewer respondents stated these incidents were not
sufficiently serious to intervene as opposed
317 to when those
behaviours occurred in non-open court settings.
RECOMMENDATIONS FOR FUTURE RESEARCH AND CONCLUSION

This initial study of the treatment of LGBT persons in the
courts of England and Wales shows both encouraging and
discouraging experiences and perceptions of sexual orientation
fairness by Rainbow Network members. Although it is difficult to
generalise about such wide-ranging and detailed empirical data, a
few comments are in order.
First, even though it is useful to pose general or nonspecific questions about sexual orientation fairness, these inquiries
tend to underreport the frequency, severity, and commonality of
these experiences or perceptions. A more accurate picture of
complex issues such as sexual orientation fairness requires more
concrete, detailed and particularised questions directed at those
individuals most sensitive to these issues, LGBT people and their
supporters.
Additionally, a richer and more accurate picture of sexual
orientation fairness in the DCA would also include further studies
on the topic. Research might fruitfully gather data from an
equivalent group of employees in other United Kingdom courts
and associated
organisations, such as in Scotland or Northern
Ireland, 3 18 or from other departments within the Civil Service.
317

Compare 28.5 percent with 42.5 percent. Compare Table 7.1 with 14.1.

Anti-LGBT bias is present to a significant degree in both Scotland and
Northern Ireland. One would expect that the courts in those locales would also
318

suffer from that prejudice.

See e.g., Paul Gallgher, Over 25% of Scots Accept

Prejudice, ABERDEEN PRESS AND JOURNAL (Scotland), October 1, 2003 at 10
(discussing survey on behalf of the Scottish Executive by the Equal
Opportunities Commission, The Disability Rights Commission, the Commission
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These surveys would enable researchers to assess how the DCA is
progressing in comparison to other entities. Further, researchers
might give this same survey to all DCA personnel to see how
Rainbow Network members' and friends' experiences and
perceptions of sexual orientation fairness differ from their
colleagues.
Moreover, this article can only serve as a snapshot of
respondents' experiences and perceptions at a given point in time.
It would be very useful to repeat the survey with the relevant group
on a periodic basis to view how, if at all, experiences and
perceptions change over time. Hopefully, as new legal protections
and rights are given to LGBT persons in the UK3 19 and as British
society continues to change on sexual orientation issues, 320 one
could see progress in the DCA on sexual orientation diversity and
fairness concerns.
Finally, as the DCA learns from the results of this and other
reports on diversity issues and continues its emphasis on training,
education, and more effective intervention processes, longitudinal
studies could help assess the progress of diversity goals and
fairness initiatives.
More generally, despite the difficulties inherent in
empirical study of LGBT people and their interactions with
governmental and other organisations, that information is crucial to
appropriate policy making. As a society we are wrestling with
questions of LGBT rights and their integration into social
for Racial Equality and Stonewall, the LGBT right organization); see also
Suzanne Breen, 82% of Gays and Lesbians Suffer Harassmentin the North, Says

Study,

THE IRISH TIMES

(Ireland), July 30, 2003 at 6 (discussing study, "An

Acceptable Prejudice?-Homophobic Violence and Harassment in Northern
Ireland'); and see Fionnuala O'Connor, North is No Place to be 'Different',
THE IRISH TIMES (Ireland), September 5, 2003 at 16 (discrimination against
LGBT persons generally).
319 E.g., Employment Equality (Sexual Orientation) Regulations 2003 (SI
2003/1661) (effective December 1, 2003 in England, Scotland and Wales);
Employment Equality (Sexual Orientation) Regulations 2003 (SN 2003/947)
(effective December 2, 2003, Northern Ireland); Department of Trade and
Industry, Consultation Document "Civil Partnership: A Framework for the
Legal Recognition of Same-Sex Couples" (June 2003) (proposed partnership
rights); See also, Andy Dolan, New Law to Stop Hotels Turning Away Gay
Couples, THE DAILY MAIL (London), July 17, 2004 at 19.
320 See supra note 149.
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structures on several fronts today - from debates on marriage and
partnership responsibilities, 32' to child custody and other familial
arrangements, 3 22 to battles over the incorporation
of gay people
324
into religious 323 and governmental hierarchies.
321

For United Kingdom debates on civil partnership see, e.g., Matthew

Hinkley, Yet Another Labour Reform Moves to Damage Marriage,THE DAILY
(London), July 17, 2004 at 17; Noelle Knox, U.S. Debate References
European Gay-Union trends, USA TODAY, July 14, 2004 at 5A; Stephen
Dempster, Ulster's Culture Unlike London Club Scene, BELFAST NEWS LETTER
(Northern Ireland), July 3, 2004 at 8 (call for Civil Partnership Bill not to be
extended to Northern Ireland until Stormont Assembly debates it).
For U.S. debates on marriage see, e.g., Litigating the Defense of MarriageAct:
The Next Battlegroundfor Same-Sex Marriage, 117 HARv. L. REV. 2684, 26842688 (2004) (discussing the history and controversies surrounding same-sex
marriage and the Defense of Marriage Act); Lee Romney, State 's High Court
Voids S.F. Same-Sex Marriages,Los ANGELES TIMES, August 13, 2004 at Al;
Gary Younge, California's Supreme Court Declared Gay Marriages Void:
Ruling Pushes Issue to Front of Presidential Campaign, THE GUARDIAN
(London), August 13, 2004 at 13; Dan Glaister, Cheney Breaks With President
to Back Same-Sex Marriages,THE GUARDIAN (London), August 16, 2004 at 17
of foreign section; Peter Wallsten, The Nation: The Race to the White House,
Rumblings Are Felt at Base of Bush's Support, Los ANGELES TIMES, July 17,
2004 at Al; Sanctity of Marriage Under Assault - But Not From Gays, USA
TODAY, July 16, 2004 at 14A; Julie Hirshfeld Davis, Same-Sex MarriageBan
Loses in Senate, THE BALTIMORE SUN, July 15, 2004 at IA; Alec Russell,
Senate Rejects President's Plea to Ban Gay Marriage,THE DAILY TELEGRAPH
(London), July 15, 2004 at 15.
322 See, e.g., GHAIDAN V. GODIN-MENDOZA, [2004] UKHL 30; V.C. v. M.J.B.,
748 A.2d 539 (2000); IN THE INTEREST OF HART, 806 A.2d 1179 (Del. Fam. Ct.
2001); Al Knight, The Evolution of Parenting,THE DENVER POST, July 7, 2004
at b-07; Gaby Hinsliff, Gay Couples to Get New Rights to Fertility Treatment,
THE OBSERVER (London), August 15, 2004 at 1; Clare Murray, Matrimonial
Law: Same-sex Families: Outcomes for Children and Parents, [Feb. 2004]
Fam. LJ 34 (136).. (COULD NOT FIND Fam. LJ - NOT ENOUGH
INFORMATION PROVIDED BY THE AUTHOR)
323 On integration into religion see, e.g., Ruth Gledhill, Verger was
Denied
CathedralJob 'Because of Male Live-in Partner,' THE TIMES (London), July 2,
2004 at 14 in Home News section; Andrew Clannell, Gay Blessing by US.
Bishop Defies Advice of Church, THE INDEPENDENT (London), June 24, 2004 at
9; Mike Crawley, African Anglicans Shun US Money Over Gay Policies,
CHRISTIAN SCIENCE MONITOR April 19, 2004 at 7; Jonathon Petre, Anglicanism
on Brink of Schism Over Gay 'Marriage',DAILY TELEGRAPH (London), March
11, 2004 at 1; Damien Thompson, A Church Brought to Its Knees, SUNDAY
TELEGRAPH (London), July 18, 2004 at 12; Kim Pilling, Gay Cleric to Take Up
Senior Anglican Post, PRESS ASSOCIATION (United Kingdom), April 17, 2004.
MAIL
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To engage in policy discussions without adequate factual
inquiries or study of LGBT persons' experiences in society is like
looking at a map and figuring routes without knowing one's
starting point. One may eventually reach the destination, but
through luck and intuition, rather than data or planning.
The need for empirical analysis is especially acute in the
courts and the judicial system: the mechanism by which persons
access their legal rights. If that system treats its LGBT citizens
Gina Kim, Protesters Denied Eucharist; 10 Supporting Gay Rights Get Only
Blessing in Holy Name, CHICAGO TRIBUNE, May 31, 2004 at I of Chicagoland
Final Edition, Metro section; Charlotte Allen, For Catholic Politicians, a Hard
Line, THE WASHINGTON POST, April 11, 2004 at B01, final edition, Outlook
section; Elaine Jarvik, Marriage Debate Splits Congregations, DESERET
MORNING NEWS (Salt Lake City, Utah), July 10, 2004; Daniel Burke, Both
Sides Preparefor Gay MarriageShowdown in Senate, RELIGION NEWS SERVICE
(USA), July 8, 2004 (describing the various debates in religious sects on gay
marriage); Larry B. Stammer, 'A New Day' for Two Congregations; Two
Parishes That Have Separated From the Episcopal Church Will Mark Fresh
Starts by Rewriting Their Articles of Incorporation, _LOS ANGELES TIMES,
August 23, 2004 at B1 (split of churches from the US Episcopal Church because
of gay rights issues).
On integration into government in the United Kingdom see, e.g., Sarah Hall,
Tory Exclusivity Jeopardisedby Gay CandidateRow, THE GUARDIAN (London),
August 26, 2004 at 9; Sarah Hall, Tories' Gay Summit Gets Wary Welcome, THE
GUARDIAN (London), March 30, 2004 at 10; Ben Russell, Politics: Tories Break
Taboo With Choice of Lesbian as Election Candidate, THE INDEPENDENT
(London), March 3, 2004 at 17; Jane Merrick, Gay MP Faces the Axe, THE
DAILY MAIL (London), December 3, 2003 at 35; Michael White, A Tory of His
Time or Just a Chancer,Alan Duncan, the First Conservative MP to Come Out,
Plays His Part in Modernizing Party, THE GUARDIAN (London), July 30, 2002
at 3.
On integration into government in the United States see, e.g., Robert Tanner,
McGreevey's Missteps Aided in Downfall, YAHOO! NEWS (Associated Press)
(August 15,2004)
(http://news.yahoo.com/news?tmpl=story&cid519&u=/ap/20040815/apon re
us/mcgreevygays inpoliticsl, August 14, 2004); Robin Wallace, McGreevey
Reveals Shift in Views on Gays, Fox NEWS, (August 15, 2004)
(http://www.foxnews.com/printer-friendlystory/0,3566,128960,00.html,
August 16, 2004).
324
Jean Eaglesham, Howard's Setback on Homosexual Rights, FINANCIAL
TIMES (London), June 25, 2004 at 5 (Tory House of Lords members defeat civil
partnership bill spurring showdown with modernizing and traditionalist wings of
Tory party); Daniel Crary, Openly Gay PoliticiansStill Relatively Scarce, SAN
MATEO COUNTY TIMES, October 21, 2002 at 1.
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or
unfairly, one can hardly expect equality from legal doctrine 325
principles - despite the actual requirements of that doctrine.
Accordingly, the 2003 DCA study should serve as an important
first step in a continuing exploration of the experiences of LGBT
individuals in the courts and in the legal system.

325

See, e.g., Brower, Obstacle Courts, AM. U. L.J. OF GENDER, SOC. POL'Y &

L., at 51 (on LGBT court users' experiences in the courts despite judges'
obligations to control courtroom behaviour).
THE

